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Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152 (6th Cir.1978).

See id. at 1156 (“To obtain as damages the profits on sales he would have made absent the
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infringement, i. e., the sales made by the infringer, a patent owner must prove: (1) demand for the
patented product, (2) absence of acceptable noninfringing substitutes, (3) his manufacturing and
marketing capability to exploit the demand, and (4) the amount of the profit he would have

made.”).
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102 gee Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538, 1545 (Fed. Cir. 1995).
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See Roger D. Blair & Thomas F. Cotter, Rethinking Patent Damages, 10 TEX. INTELL. PROP. L.J. 1,
24-25 (2001).

See id. at 24.

Cent. Soya Co. v. Geo. A. Hormel & Co., 723 F.2d 1573 (Fed. Cir. 1983).

See Radio Steel & Mfg. Co. v. MTD Prod., Inc., 788 F.2d 1554, 1555 (Fed. Cir. 1986) (“In
awarding lost profits, the district court applied the standard announced in [Panduit Corp. v. Stahlin
Bros. Fibre Works, Inc., 575 F.2d 1152 (6th Cir. 1978)], which we implicitly approved in [Central
Soya Co., Inc. v. George Hormel & Co., 723 F.2d 1573 (Fed. Cir. 1983)].”).
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Rail Equipment Co. v. Holland L.P.ZHAO% » CAFCHs i — N EAF 3R s &
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syeEmmm

{15885 % B CAFCA 19954E Rite-Hite Corp. v. Kelley Co. 231" (& &bl
%) P EFEREPanduitllEUATE " ETAFIE ) W T ZAALFE 0 BFRE B E R
TR HIEDE WA RIER IS E R R EIE AR EAFTRENY R - R

Mo BN E TR fa AT Y /40 Rite-HiteZ£ FI R - (B HZ B AE & B HE VA HVRR
%114 R

TERite-Hite Corp. ZZ¥ifHh » CAFCHsH " #53F 5 MIE0E TR B 7 5 BB i =
TEFER1964FH ) Aro Mfg. Co. v. Convertible Top Replacement Co.ZZ 1115 2y
St B EAMZ IR R E AR - YR ¢ TR E R ERHE R T RERR A
MR @ BAEASHRE A ANRRETEM2 T %/0EF SR8 TSR EE
NGHERE SRSz gt ? | 1

FIRBAroZH R 2155 » CAFCERIRHAPIECEH RS A EEFEN Y2 &

109
110

Georgetown Rail Equip. Co. v. Holland L.P., 867 F.3d 1229 (Fed. Cir. 2017).

See id. at 1241 (“The proper inquiry asks whether demand existed in the marketplace for the
patented product, i.e., a product ‘covered by the patent in suit or that directly competes with the
infringing device.””)

" See id. (“Although [the defendant] attempts to discredit this evidence by stating that [the patentee]
must show demand ‘during the period of allegedly infringing sales,’ [the defendant] again recites an
incorrect standard.” (internal citation omitted)).

Rite-Hite Corp. v. Kelley Co., 56 F.3d 1538 (Fed. Cir. 1995).

See Harold R. Brown, 111, Proof of Lost Profits Damages Following Rite-Hite v. Kelley, 23 AIPLA
Q.J. 577,579 (1995).

R A ATBRAHBETRERCZBE
P RFIRFIR 0 202148 A - 11047 - 84-87H -

Aro Mfg. Co. v. Convertible Top Replacement Co., 377 U.S. 476 (1964).

See Rite-Hite Corp., 56 F.3d at 1545 (“The question to be asked in determining damages is ‘how

112
113

114

AR &R 1065 L & £ 5 246758 H)

115
116

much had the Patent Holder and Licensee suffered by the infringement. And that question [is]
primarily: had the Infringer not infringed, what would the Patentee Holder—Licensee have made?’”’)
(quoting Aro Mfg. Co., 377 U.S. at 507 (alteration in original)).
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BEE A DA E Ry — 28 SRR Sy -

17
118
119
120

See id.

See id.

See id.

See id. (“The Panduit test requires that a patentee establish: (1) demand for the patented product;
(2) absence of acceptable non-infringing substitutes; (3) manufacturing and marketing capability to
exploit the demand; and (4) the amount of the profit it would have made.”) (citing Panduit Corp.,
575 F.2d at 1156).

See id.

See id. (“A patentee need not negate every possibility that the purchaser might not have purchased a

121
122

product other than its own, absent the infringement. The patentee need only show that there was a
reasonable probability that the sales would have been made ‘but for’ the infringement.” (internal
citations omitted)).

12 .
3 See id.
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125 See Hanson v. Alpine Valley Ski Area, Inc., 718 F.2d 1075, 1078 (Fed. Cir. 1983) (“There are two
methods by which damages may be calculated under this statute. If the record permits the
determination of actual damages, namely, the profits the patentee lost from the infringement, that
determination accurately measures the patentee’s loss. If actual damages cannot be ascertained,
then a reasonable royalty must be determined.”) (citing Panduit Corp., 575 F.2d at 1157).

f4e : Cent. Soya Co. v. Geo. A. Hormel & Co., 723 F.2d 1573 (Fed. Cir. 1983) (third and fourth
factors); Radio Steel & Mfg. Co. v. MTD Prod., Inc., 788 F.2d 1554 (Fed. Cir. 1986) (second
factor); TWM Mfg. Co. v. Dura Corp., 789 F.2d 895 (Fed. Cir. 1986) (second factor); Carella v.
Starlight Archery & Pro Line Co., 804 F.2d 135 (Fed. Cir. 1986) (second and third factors); Water
Techs. Corp. v. Calco, Ltd., 850 F.2d 660 (Fed. Cir. 1988) (explaining the damages doctrine);
Ryco, Inc. v. Ag-Bag Corp., 857 F.2d 1418 (Fed. Cir. 1988) (fourth factor); Datascope Corp. v.
SMEC, Inc., 879 F.2d 820 (Fed. Cir. 1989) (second and third factors); State Indus., Inc. v. Mor-Flo
Indus., Inc., 883 F.2d 1573 (Fed. Cir. 1989) (all four factors); Kaufman Co. v. Lantech, Inc., 926
F.2d 1136 (Fed. Cir. 1991) (second factor); SmithKline Diagnostics, Inc. v. Helena Lab’ys Corp.,
926 F.2d 1161 (Fed. Cir. 1991) (second factor); BIC Leisure Prod., Inc. v. Windsurfing Int’l, Inc., 1
F.3d 1214 (Fed. Cir. 1993) (first and second factors); Read Corp. v. Freiday, 66 F.3d 345 (Fed. Cir.

126
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1995) (second factor); Minco, Inc. v. Combustion Eng’g, Inc., 95 F.3d 1109 (Fed. Cir. 1996)
(second factor); Stryker Corp. v. Intermedics Orthopedics, Inc., 96 F.3d 1409 (Fed. Cir. 1996)
(second factor); Grain Processing Corp. v. Am. Maize-Prod. Co., 108 F.3d 1392 (Fed. Cir. 1997)
(second factor); Gargoyles, Inc. v. United States, 113 F.3d 1572 (Fed. Cir. 1997) (all four factors);
Grain Processing Corp. v. Am. Maize-Prod. Co., 185 F.3d 1341 (Fed. Cir. 1999) (second factor);
C.R. Bard, Inc. v. Bos. Sci. Corp., 250 F.3d 761 (Fed. Cir. 2000) (second factor); Tate Access
Floors, Inc. v. Maxcess Techs., Inc., 222 F.3d 958 (Fed. Cir. 2000) (second factor); Micro Chem.,
Inc. v. Lextron, Inc., 318 F.3d 1119 (Fed. Cir. 2003) (first and second factor); Wechsler v. Macke
Int’l Trade, Inc., 486 F.3d 1286 (Fed. Cir. 2007) (third factor); Cohesive Techs., Inc. v. Waters
Corp., 543 F.3d 1351 (Fed. Cir. 2008) (second factor); DePuy Spine, Inc. v. Medtronic Sofamor
Danek, Inc., 567 F.3d 1314 (Fed. Cir. 2009) (first and second factors); Siemens Med. Sols. USA,
Inc. v. Saint-Gobain Ceramics & Plastics, Inc., 637 F.3d 1269 (Fed. Cir. 2011) (first and second
factors); IGT v. All. Gaming Corp., 702 F.3d 1338 (Fed. Cir. 2012) (second factor); Presidio
Components, Inc. v. Am. Tech. Ceramics Corp., 702 F.3d 1351 (Fed. Cir. 2012) (first and second
factors); Versata Software, Inc. v. SAP Am., Inc., 717 F.3d 1255 (Fed. Cir. 2013) (first factor);
Calico Brand, Inc. v. Ameritek Imports, Inc., 527 F. App’x 987 (Fed. Cir. 2013) (first and second
factors); Smith & Nephew Inc. v. Arthrex, Inc, 603 F. App’x 981 (Fed. Cir. 2015) (second factor);
Mentor Graphics Corp. v. EVE-USA, Inc., 851 F.3d 1275 (Fed. Cir. 2017) (first and second
factors); Georgetown Rail Equip. Co. v. Holland L.P., 867 F.3d 1229 (Fed. Cir. 2017) (first and
fourth factors); Presidio Components, Inc. v. Am. Tech. Ceramics Corp., 875 F.3d 1369 (Fed. Cir.
2017) (second factor).

f]4e : King Instruments Corp. v. Perego, 65 F.3d 941 (Fed. Cir. 1995); Juicy Whip, Inc. v. Orange
Bang, Inc., 382 F.3d 1367 (Fed. Cir. 2004); Poly-Am., L.P. v. GSE Lining Tech., Inc., 383 F.3d
1303 (Fed. Cir. 2004); Am. Seating Co. v. USSC Grp., Inc., 514 F.3d 1262 (Fed. Cir. 2008);
Warsaw Orthopedic, Inc. v. NuVasive, Inc., 778 F.3d 1365 (Fed. Cir. 2015); WesternGeco L.L.C.
v. ION Geophysical Corp., 913 F.3d 1067 (Fed. Cir. 2019).
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