SEBHT

[= P w
%Eﬁimﬁe

g

i
il

Z [ TIBIEBE5 ] www.angle.com.tw

(=111}

17E WK HH 12 e 3 2 v v B 52 HIf
ik bk S SEP R ] < Bil 5353 FH VA 1Y
FRANDBHLFF S S

- o

HES

~ 350 L A P TG T R B R 2 R A R

AR MEEEREUBERTESE (ICTENE) PUfisfE - ICTEEFIHAVEAF]
&R E T Hoss A VBB ( Standard Essential Patents, SEPs ) AYEFEAA
%" (Competition law ) FEF 5[5 T S FAVEZHNE -

BRI RE (e Ry 5Bl ~ Pra€ - A SR ELRIME - DUe SR 8 - iR A
IR AV EFIRECE RN - SFIRE 2 — M HE i (Right to Exclude) - AJDIHE
PrReE(T A BLE ~ (EH RIRE 28B4y ~ IE ~ Sl Z RV O ) Z X)) - B
FRE A FE A R CEAE 0] NES A REEE AZ YV TS - FrAHR iy SR fEEE 5%
[E7 4G T HHIREN &5 S HRER -

—MRIEIL T ERRAY A R G AR EOE S AE - NS E IR EEE S AIRUR

DOI : 10.3966/221845622016100027005
LlfUTr} B : 201658 A15R
HAHEERER SN ZMZBREET - AXMMHEELEZFREEE ZHT AREE
H"l$@- T e

U p e R AR ALETERA TR Bk

EFIEH | E=+tHA | 20165F 104

Taiwan Patent Attorneys Journal



EXHT BESERXSIHE -

il

=2 [ JTBBIBES ] www.angle.com.tw

[l

98 “S%Eﬁf;ﬁ

R R 35 EATZA T R 2B A HAh 55 F Rl B0z an - (RS AIRE A RS HEMLAE 7] DUZE (F
NH#EABFZIHN TS - (B R BEAEHIFEESR TS 18 » A gH & RRE
RCHEE T HEARE RS RS - (] - IR SRR M A T R - 45
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Roo BEAE Z AT » EREEEFNERE R AT EBERORN )T X2 - 725 B BN
HIE T AT A - T mER B S I Bk A ZE < (injunction) 5 fEBEHY
T A2 R 7 B R R EHOK -

TEBRFNEZET - FHIREA T LLE e R H B AP RELS ol A ~ DUl R
IR - WRFHEG T Z W 0T DLE R E 2 S IREERETT - BT R AfEE
RN 0 AR B FEREMET 0 BA NS XE IHVEE o MR EERIRE A

( Standard Essential Patent holder, SEP holder) - EFHE &2 EIEE HE#&H] - 40
FE AR BE A B M T AR H A E] Chold-up) BRG » FEAR B BRI
%4 (Treaty on the Functioning of the European Union, TFEU ) Z5102{&AVIETZHT
IERF - B Z B n KB B S T A S B AE A I T AR R S SRR N YA RE
B it i AR

RIZE I EFREUE 1020k - AE MR EkittuBEB A SEAE TEHEERH
IEE 5w R REIE R BRATMSEC A AT ERE © — B RS
TTRUE AR R E B0 B EAREH AR AL SR - =~ [REIEE - 15
Feflrss e - (RRIMBFEHEEN & » = ~ [EBLHMAL S (E RS £ 1THIE A 5 E AR
[EI AR (e AR R R AR FIMAL - VU ~ DAFA & 477 B2 M N 2675 Fy ek
{4 SE3L4Y > T S IR R AN b B MR P S T B o S 32 497 E RS - Pl

Article 102 TFEU, Any abuse by one or more undertakings of a dominant position within the

internal market or in a substantial part of it shall be prohibited as incompatible with the internal

market in so far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

[a] directly or indirectly imposing unfair purchase or selling prices or other unfair trading
conditions;

[b] limiting production, markets or technical development to the prejudice of consumers;

[c] applying dissimilar conditions to equivalent transactions with other trading parties, thereby

placing them at a competitive disadvantage;
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EPEHEE (presumed ) BN ERE NS BAAZ L MATE 15 2 SZioifr > 2
P FIRERITT Rk IE 2 B350 AT 3K -
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FITRARERT > 5570 FRE BT R AR A o B B A W (U1 > BB A Y N Bk
ORI V- - 5 [ 5% S ARE B 54050 AT -

i ~ FRAND¥ £t

BRFEAEAE RIS T4HSR - WEIPRAEAE(LAHER (1SO) -~ BEFEE L& (IEC) -~ EHFE
BEERNE (ITU) -~ BONEGEERS (ETSD %> WWEBEMEMEECRT - 2k
BRGE— A A g 2 BB (Letter of Assurance, LoA) - 7Kg <7 BEAE I R 4H
SRV E M ERRCR - BREEMNIEGEES - #EE A Z R AR
BH - DLEORENRERET S HEHCHWERN » BFRRAE - & B 85 F A
( Fair, Reasonable, And Non-Discriminatory terms » [f " FRAND[ERI | ) FEF#Z
FEGEET# - L - fRIZFRANDIF AN - A5 0 B SR EORITRE A A BE B O E SR H

[d] making the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with

the subject of such contracts.
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=R AR EE R PEEHAFEREE -

2~ WHEBER v P BUR P

BR BV ARTAYEE Ryv. cp B BRI B A28 3 K VAR (Dusseldorf Reginal
Court ) £ HHHE L P25 LS HE 2 (R0 - [RUR R BRI FIO i =17 RE ( German Federal
Supreme Court, FSC) {E20094FHyf K7 F5 148 2 vh i 17 7 S F oA Dt R Al T8k B
172 B & /£ Motorola i & Z& il Samsung#f & 28 1 H2 1 W1 0] 90 18 72 S B 2 A PR &Y 35
102161 RFEB FTARIE - S8 B A 2238 K 0B BRI VAP RS - (R - FE 57 HTER
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H AT&IA T0%EBON Y B R HETTAE TS B A B - R B AR AR - 18
BlAERE Ryt tH B AERA BB BRVER AR - JINEBUABR Bt TR &K
RREEHITTAE? © & VA B HE AL 5B AR A 5 S B A
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PRHFFEN - (EEFENEABT RS 25 BN HEFEAZ/D BRI

()RR IS HE A 2 HARER © B 25415 RS HSan
B AERIFIERIL > FEEI 774N o] DAFE 24/ Ny P 3% tH BT IR 2 5

(E)RIETTA Z F R - «UFESET7-8ME H 7] LLHIEE A% 3k AREH< -

() BB HEFFFEATR Tl - B 8 L B (= RE ST AR e /2 WA {1 A [ RO 2
7o WTEAREFEEENEEEME - BEFSEMIERE (Federal Patent Court ) I ZH A
AR Fik > NI D E S TR RS B A EAGTRE ST ik S Ay -

(IDANFE R ZE B ARSI - REUEEE NGBS R RS M E b
B s o FEEBIEANANZ A DleBay ZE Y EE K A% 2 FIBTIEAE » AR H
TERMEAT BBlaL > Ak AR SR EFTE NG WEE AR - FRIEFISMEN > B
QOF 556 F IR FRANDIAE IR AT it -

R EANERET RS A R E AU B A 2L ] < RO 8 Y
3% > B2 - TEBUABEE20045F 58 J 15 R AR 0 AR T HIHe S - Rl o] 2
PR Z AU BORPEAE VB A HE A\ LIFRANDTAE R AT fEsa i - (HE A
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A EIRESREZ IR A (willing licensee) 1774 » TREIRE BT SIEEN £258
AbeiRTr - BFRERN &I RREFENRSER o WRGEIITT A& At
TRfE > AIBEE AR SR AR SR EE I o wh ] DA FIFRAND Y - ZRIAREELE]

RS

BT B2 BEREAEWNS - BN EBE CIRERERRG H CKF
I EFF S FRANDIZIE R (2 T &8, MRS E WS 2 BEEE - M
Eﬁﬂ%?&iﬁﬁﬁﬂ%ﬁéﬁw_ el > BARE A TE4E % 5] EFRANDSAE [ Al 521
iRk > ] DA R — (] o] BEAY I T S5 SCBCHE L VAT By > HEBSGBRAZ R -

MR > A R AR ZE NI R R 1 e A AE B P B A VA e ' e A S 1 Y
FER] > RIE AR -

s

— ~ BRI TR E® L MotorolaFi & Z Bl Samsung i A 5
(—)Samsungs&E ="

20114 F4aSamsung DL Applefs & HUMTS (3G ) % 8h i sH SH s Ay 17 288 0 B SR
15 2 {881 R i 2 BUA R B ApplezE B s 2512 > Ryltt » BEHEITZ B GR20124F1
H 30 H ¥fSamsungf i S EEET R A 38 A Samsungzg R EE G S RO /2 o5 18 S B B 2 F
Fe&y (TFEU) 551026 » 13 17 BHECH B (5 BEE @ (ETSD) AYFRANDZ

F20124FJEE » B S (T2 B @i &5 Samsung > Apple5 & fllSamsung#:{TFRAND
TZMESEH] > Samsung Z & EATHYBOM B ABE B ¥ Apple (ARAETEL ) HYZEH]<BORK
B W MECHR TR B R RN EH A B AT RER S - AR
BN BITZE G 2 AFEE  HENERERTZES MR GEERLNE S BT
20144F4 H 29 B BT B G % 0 ¥ Samsung & 45 2R - $25Z Samsung YK » &2
Ry H R I8 S B B R (RATEE 102167 -

& BUAE B A1) R A LA A A FRANDR 3 4 AT 4% » PTOA @454R 6 % 4] (SEPs) ~
Kb 3 A (CEPs) KIFARAE LT A (non-SEPs) % - 4 & #0°T Atk 47 4 L & =4k
1 £ 5JkFRAND3u#F ©

Commission decisions of 29 April 2014 in case COMP/39.999 Samsung — Enforcement of UMTS
standard essential patents.
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(Z)Motorolazi & Z°

20114 iPad ( Apple ) F1Xbox ( Microsoft ) #& %I Motorola Z& i < R 75 82 2 >
AppleFIMicrosoft# F [a]BL ¥ 1722 5 & £ ) 1 57 2 i Motorola g 72 [ B M 2 (F R4y
F102(r 21T Ry » BUEBTZR B GR20124:4 H 2 H BfMotorolafi fi i A& - B
WITZR B GR H3E F-FHE Motorolafg i B E SR (ITU) -~ BIFREERE(EAE
& (1S0) ~ BUMEBE SRR S (ETSI) % EEAEAEHET4H 4RIV FRANDFZ FE JF Al K
i e RO A TS S B AL -

201444 H 29 H Bk B 017 Z B & %% H ¥ Motorola #8 & 45 5 » 5 /& Motorola f
Apple 5 ZA I S 2 17 Ry 28 S R E AF RAVEE 1025 » SR T 8 A i35 s B fir - Bk
ST Z B G2 E P IER R e N B BRI MBI RS T T TREE L R
8l > BN : AN BIE IS ABEE S SFFRAND R BIGETISRESK #I - M FEES 12 X HI T 2
% BRERSMHEENAEMAEZRESENER  HITACSKAAAR
HEREZWIRHEA  AIEELESHEAMRTEBEERERELEVDEERR  HEE
WIREARBREHSRE - S 2 > EEITSHmRERE ARG H— ) T 2094
AR T » BB R A B B 82— AN IR = AP E W RE | < S0 ie i 2
R (HF V5 H FRAND $1H 2 2 00 58 08 VA [5e 1% 38 25 i) - 07 46 150 248 00 B2 B R
j\ °

B B0 (T2 B R 8 R B R PR &Y 56 10206 2 8 FH 7 355 <2 B A7 /Y 52 7 B
i S TE BT F i = A B YR 2 FARAEZE - BRI AR AR DN S A 2 F
R » EFrie 2 2800E - IFEER - NPT - R B i AR
EBHEZ — A EE = AFTHE IR & B & R ERRE - G L—EE A
ARG HEAE - AR B 0 R BB > T A R A e 28 H
A AR S RO » AR B B AR A8y fH#E (Reverse Hold-up={Hold-

out) o

®  Commission decisions of 29 April 2014 in case COMP/39.985 Motorola — Enforcement of GPRS

standard essential patents.
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20114F » FER/FAMTARAT CNME "85k, ) Bl Em A ELUm S E R A F]
(TFg " i ) 7EEEM2EE RIAR R H B R RESTEL - 5 Ry rh B A 7

Long Term Revolution, LTE (4G ) FZ{ify i sH 4 AT 2 E (= 5 5 BRI THLTE
X NTRE A » PLAFEA Ry e oy B o B 3 51 S BR B B Ay L op — (3R - M A
b - SRR ELEHE R R EH b — AR A o R IR E BB E KA
B2 3 5% B PR B LB AT VBRI BEOROABT IR S 2 > R BUE SRR E5R
LT AHBONE S BRI E (ETSI) K DAFRANDFZFE [ FIJ A5 48 00 B2 BRI (i
FAN#EFTIME > T B P BUEAA 2R (willing ) HETTZIRE R AT AU eSS ] -
b SR Ry TR ZE SIS AT Ry 2 e i 35 S B Ay - B R BRER R 305 - 20134E3
TEEA R 1 R AR L P AR NS BRI R B 5 A S R B i F T 5 S e Ay
I BR B A P b H R RE -

BONAAERIREZ - BONEFREL G E RSB EFRZ B Z A E IR
o> MBEXERDABERH00FREERERE EEEXEMETHEANEENERF
BAERBHI S RERIAE - FRANDIUE » 2 ERBERF AT Z2ERMES
S BRI R A - BEREERE R LR B & 5 g5 Samsung i MotorolaiZ £ 4 &2
BENREMMAERMEEEETR Rt BEXERR BT EBFHENEEZ
Z LHAaEREREEEZESEUEESNEGPENTRILE » HiEFRER
AR AT I 2 1 R E AR 22 S AE B RN BR HII G5 — 2K -

T B - 0 R VA B 1) B R VA e B HH (A0 A BRI RE R AT (5 DA R AR e B
BLHA BIFRANDFZRE (R 2 fEE » 73 Al

(— )0 SEAZ e A BRI A R A e A AR B R 22 R FRANDRZ A [ HI [ Fip
ARAGHERARERE > MEREAEFE AR LR - R EER
PEN AR B AR AR - BEBRE TS SR 2 8 2

B EEEANEIEEEFE AR DAY - SEARE . RG22 P
feik (offer) - If HIAFRFHUS IR - TEIRATEIT TIERSEL - i
RN TR RIRE N A 5B B 2RO HIAT By A RER I E 8 F T 5 S B AL AT B Y
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(DOWRCAHER NS LA A E - BEEERBI02GEEIMEREN TF
B mEERRRE GETRERAE G A EEENS ST M EZK ? g4 R
BIREANRT - SEERFABEETAN (BEOEER) BHMMTUERA
BRAREZ HE 7 BRE P EOREE ANALVEE MR - B R BB R (R 1T
A FHEEEEEEFRIRE AT » A REIE A B HEE 2 Bl - CECEIE T
— BB PRGN - T DA PR R 2 5 o

()RR H — T $52 (acceptable) ~ fiE2= Rl R (unconditional ) 7 $ZHE$E
i (offer) - JZERE M M5 LECHN M AYRTHR (R 14 » BRCE AR RRAYEE 102 (R B A 3%
RHREOGHAEEENA SR MEEEK ? ZIER 0 BB EFTHE  HERIERS
— k% > B RER N S A HE S R R Y1 HH a4 B (R SR B T R ] B Y B
K2R - RN EREE G U AREZIEENERF] - Hx N EHAR AR
0y Ry AR 2

(T A0 SFAZ FE N A & — LR AT AT RAR I E R R IV 2% - B A
55 Bosth AL AV AT ER R 1 » BRCERAEAE REYSB 102 N B G BIT R BT /HES
HEK ? REIERERE NRLIR P AR E B S ERET BREE IS 2 T
BV S T DA R HEE CRE 2

(F)BEFIEANNBEMEEE PR (ZOREEERIRS - JEE~EE
T~ DUIEERE ) o B ] DU A 5 S B i Y S SR R R 2K 2

“Does the proprietor of [an SEP] which informs a standardisation body that it is willing to grant any
third party a licence on [FRAND] terms abuse its dominant market position if it brings an action for
an injunction against a patent infringer even though the infringer has declared that it is willing to
negotiate concerning such a licence?

or

Is an abuse of the dominant market position to be presumed only where the infringer has submitted
to the proprietor of the [SEP] an acceptable, unconditional offer to conclude a licensing agreement
which the patentee cannot refuse without unfairly impeding the infringer or breaching the
prohibition of discrimination, and the infringer fulfils its contractual obligations for acts of use
already performed in anticipation of the licence to be granted?”, EU:C:2015:477 [C-170/13 Huawei
Technologies], para. 39.
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ERERNE  EHEEREGFRNMEET (A ZOREBEDERKR " 15
SCECHUALHYERE § feteRE - AlRE AR ZETan T - B R B TG S Aol (L 2 Y &
EHAFHESE -

VY9 ~ 8RR R Z HE Ry v B S HITR N Y

ARAPNRE L EER 2 8P A EBONt AT S = 5 5w - B
SEBER 201547 16 FEH T & 7 HARF S5 BE A HILT o S35 DA T R R BOM ML ARt
BT RIS EEEE - CREHREERIET MRS = (KFRANDIRE R R 1T 1548
ZIZESFEAN > RERBERT  AIUSKEFSREMAGERBEBRFE?

R EE 1 B AT 28 28 A e B s =K B VA B B e 12 Lh Y T 73 Bl #E 1T T IR B
ARAVTA - (B2 B SR VARE A RS R EE B R A T b R A 1k
[EIRE - A% S 25 M BB Z Al > B 0 B SRR N B2 (R N e 5 % e 52
PRCERERHRE S IE e - JEBE A G i% 3% sUB ml 25 S 2 2

BERARE 2 B Ryv. PR S FIANEHE RGN > XA/ > HPE1-25K
BE > B339 AEBAR - BURER - BUNEGEERERE (ETSD RIS
EHEE R > BTTERSR A E FHEIE > 5540-51 B30 B 5275 8 A ] i S B 1)1
Sl > 53-T6E A B EHEHIBAE - DUTsHAAN ST ¢

BN IR (E REYSE 102(RAVRRE - B ARE S8 FRANDIZAE R AIKEE D RE S E
HAMEANEE LA TRZEEMN R S RBOEAERN - BEARETEE S EMT
S ECHLAL AT By > B — B AREE HEYBISMB R -

BlERARE TR T BT ERE RN EE o RN EH
HMIREN T A DAPR e 5+ 5 T AV dn e B ~ I - DAGE SRR 0 B B RE A ] DA
HEE 5, BOHIE R 30 Ry IR B 4 00 3 BRI A A 40K 3% FRAND % 8 J
Al BREM A S S E I RHELE L E A GIEETT S FRANDSAE R RIHY R

Judgement of 16 July 2015 in Huawei Technologies, Case C-170/13 EU:C:2015:477, available at
http://curia.europa.eu/juris/document/document.jsf?text=&docid=165911&pagelndex=0&doclang=
en&mode=lIst&dir=&occ=first&part=1&cid=1061029 (last visited Dec. 1, 2015).

1d. paras. 49, 52.
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WRER Bk ¥ & v. ¥ R A kB B SEP 48 ] & 915 § ik 69 FRANDA & 107

H2440° > (EL 41 SRS A A B I A 5 SRR A S ROR th T D0 Ak 2 P T 3 S S o
Th  CEFEEENH AT REERFSHEERNEET - GIA0TRIE ML SH -
TESLTRBISMEI - BRI AT SR AL B0 -

B AR A [ BAREKEHSREHIEAEERATISXEMA - BEKER
FEAESREHSREN  VAKARFES" ) - DUEEE LT AR
T BT & ELFRANDIZHE R FIREE 2 » AR A S8 25 S - BRI RIFRT
PRI -

(—)F B FE SRR S ROE Z A - BN B AL R R
NEE TUE— A > 2. BASR I H AR ok AR QN B R - SRR R Z
—{EREAE T R B 2 A AR N AR R R R B —EE R - H 2B
A

(T)DER2 - YRS A BEZERE " SURT & FRANDRZRE [ HI 2 P2 HE 2240 A
THPERYERE (expressed its willingness to conclude a licensing agreement on FRAND

trms) |+ AEEAFIA] LA RER S » BEE L THAREA T LLER A S

1d. paras. 53, 54.

1d. paras. 52-54. A refusal to license by a dominant IPR holder is recongnised in the case law of the
court of Justice as an abuse under Article 102 TFEU, only if certain “exceptional circumstances”
are present.

Id. para. 55.

“Although the ireevocable undertaking to grant licences on FRAND terms given to the
standardization body by the proprietor of an SEP cannot negate the substance of the rights
guaranteed to that proprietor by Article 17(2) and Article 47 of the Charter, it does, none the less,
justify the imposition on that proprietor of an obligation to comply with specific requirements when
bringing actions againsts alleged infringers for a prohibitory injunction”, C-170/13 Huawei
Technologies, para. 59.

“Prior to such proceedings, it is thus for the proprietor of the SEP in question, first, to alert the
alleged infringer of the infringement complained about by designating that SEP and specifying the
way in which it has been infringed. ... in view of the large number of SEPs composing a standard
such as that at issue in the main proceedings, it is not certain that the infringer of one of those SEPs
will necessarily be aware that it is using the teaching of an SEP that is both valid and essential to a
standard.”, Id. paras. 61, 62.
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7 T EEREERFE" -

(= )*%2‘13 W R AR EERZFRAND R B 2 1% - BEAE LN HATHE A
DVERRHY T EL BT & FRANDRFHE I > S HE I AKHTHESE (a specific, written
offer for a license on FRAND terms) | * CHARIEEHEMSEREHITEH

o IE BRI IR A2 R AR A 0 B BRI FE N 48 M50 T FRAND ARG - JE m] LU RS
1& EFE b HER - i H AL A A - BRI A RS
L IERE ] LAE AR AR 24 Rk -

(MU0 B84+ iz 1% - Hei = A ZHBIRG B E (diligently ) 45248 ) S BERI R A1)
A TEEAERESEE G SO 2 SE (E R A B R R R o R AT DASH A R
T5 (in accordance with recognized commercial practices in the field and in good faith ...
which implies, in particular, that there are no delaying tactics) 7o oy R A s I A
A ERRIGEE - 2 AFERE S HER] - BOREHHERTY - A0 SLERRE
N AT PAFE SR EE RSO - 1A & % S BRI R0% -

WUER G RE NP2 SR NI RE > DA R e F | I B/ &
FRANDZHEJF I 2 1 26425 (counter-offer) ' o Jh4h » WS AR RA % I BT

“Secondly, after the alleged infringer has expressed its willingness to conclude a licensing
agreement on FRAND terms.”, /d. para. 63.

“it is for the proprietor of the SEP to present to that alleged infringer a specific, written offer for a
licence on FRAND terms, in accordance with the undertaking given to the standardisation body,
specifying, in particular, the amount of the royalty and the way in which that royalty is to be
calculated.”, Id. para. 63.

“where the proprietor of an SEP has given an undertaking to the standardisation body to grant
licences on FRAND terms, it can be expected that it will make such an offer. Furthermore, in the
absence of a public standard licensing agreement, and where licensing agreements already
concluded with other competitors are not made public, the proprietor of the SEP is better placed to
check whether its offer complies with the condition of non-discrimination than is the alleged
infringer.”, Id. para. 64.

“By contrast, it is for the alleged infringer diligently to respond to that offer, in accordance with
recognised commercial practices in the field and in good faith, a point which must be established on
the basis of objective factors and which implies, in particular, that there are no delaying tactics.”
1d. para. 65.

“Should the alleged infringer not accept the offer made to it, it may rely on the abusive nature of an

BEFED | E-+Hf | 2016F108

Taiwan Patent Attorneys Journal



[l
O

EZE [ TTRIBIEEZE ] www.angle.com.tw

AN

\
!

=111
A\
I
%ﬁi
H
il

EZH

MEBR B R TR A V. LR F) 2k ER B SEP 2 4] 4 135 51 0y FRANDR £ 109

EHYRE SR BOHRBHE RS (security) - PIZIFIRITIELR (bank guarantee) =R E:4H
EETEGEIR AT © B O B BB H AT S 0 R 8 A (8 R 9T R Al o] e &

= 19
HE LAY EEE -
[ SEP holder ] [ Standard Implementer ]
(No) | Infringement .| Expressing of | (No) At any time; Implementer does
Alert (Yes; willingness not respond diligently in good
faith, or employs delaying tactic
]
) v - (Yes)
(No) » FRAND |NO)

FRAND offer (YGS; counter-offer

v I'(Yes)

(No) | Rejection of »| Appropriate | (No)

counter-offer |(yes) Security
v | (Yes)
FRAND .| No injunction
defense "l awarded
)
Injunction
awarded
—_—

1 BRBAIESE BV 7 R AN FARE B RS0 3K A A

action for a prohibitory injunction or for the recall of products only if it has submitted to the
proprietor of the SEP in question, promptly and in writing, a specific counter-offer that corresponds
to FRAND terms.” , Id. para. 66.

“Furthermore, where the alleged infringer is using the teachings of the SEP before a licensing
agreement has been concluded, it is for that alleged infringer, from the point at which its counter-
offer is rejected, to provide appropriate security, in accordance with recognised commercial
practices in the field, for example by providing a bank guarantee or by placing the amounts
necessary on deposit. The calculation of that security must include, inter alia, the number of the
past acts of use of the SEP, and the alleged infringer must be able to render an account in respect of

those acts of use.” , Id. para. 67.
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B EBERAEERGH 0 WET (may) SEERHPSR > B—EBINE=THE
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Btk > RS DL (8 R SH BB (R (R 4055 102 (R AV AR RS - HEHEEME AR
TE 5 — R R SR A SR HE 3t 5% 2 5 S M B S B 75— R ) B R
il Fzge® -

BEAD » DL LR S E A FRAND R 55 R4 00 TS0 HE A P T35 52 i b fir
B S > PO e A R DN T R A A B L 3 R 1 (R 4T 5 1025
Z EFIREATRER] » Rz a®

B~ WL BE 2 BB v P BRI S B

STETRAE N B ARE N\ BT R N7 Z B H S AUS A BE UG Z 27 » BR
REBHIHER L T —EREFEE - ABANEE R o i H R R TR R
RBERS - TIPS RCR AR T OAREE S - AHE SR — 2R E N - ESERE

BY B AR FE v REIFR AT S 2 IR FIRAE - L FREMBEITRERAE
% URBHSZSTHEZRE  EEMEAT ¢

— > WIEREEER ? RO EERE N IR (offer) BHGHEREAZ
BIZEfER (counter-offer) - MW A —EHGLUEE - WA XFEAER » —KE
Jeteth CIBH ~ BRSNS > ERREA RS2 RS EHET - WHEARESZGN
75 .

= —mlprEteE ? SIS Y G T S SRR 0 B A GG

S o addition, where no agreement is reached on the details of the FRAND terms following the

counter-offer by the alleged infringer, the parties may, by common agreement, request that the
amount of the royalty be determined by an independent third party, by decision without delay.” , Id.
para. 68.

1d. paras. 69, 70.

1d. paras. 71, 76.
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T SR EERER G ? PR EEARE A IR WA SN S
FRHHEE AL MRBEXGIRENE - a2 HiRESENEFHEEHEE
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el otz BB ES et & (Given that the questions posed by the
referring court relate only to the existence of an abuse, the analysis must be confined to
the latter criterion) *, -+ Rt - AR " AL ECHLALAYEESE | IR — (N b E R
o A TE R BN —E R R A S - KR A F
[ - AR - IRIBEEETZ B & $0 55 B A 0y R - AR 0 B SR RE T
BE e BA T S lokh i - (BB IR AR A R Bt - W m S8 R e D B A
IRSCEE IR S H Ry — 1R 2 VB hhEslil - RPN E AR g
U AR N EARE o (AR AR A AR E T T RE R e — 1 Z A (potentially
essential to a standard) - DMVHEHGEGIHMEE A S E O EAVERELEER] > KA
AT IR L E B RH — € G AT S IRAEAR 8 2 i b 2= BP (T -

I~ AR v P BUERPIR

B S A R FE Ryv. h B EHR > AR DA B 7 B < 1 3% BAIFRAND U
VLT —ERESCFURR - SRR AR SRS AR TS > A

2 (€-170/13 Huawei Technologies, para. 43.
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HHZAEE - T T POERAE R RGP R B4 — -

FEBK B A B 2 FE Ry v B ZEHTR 2 1% - {Elﬁ‘i% FK 75 7ABE (Dusseldorf
Reginal Court) kS &M 777AfE (Mannheim Reginal Court) FRIBEENEE AT L
I RESHRAE » OSBRI 2 2R S 4% 28 BAFRAND U RE & AF HY 17 L 1)
o ToEH o 2EHRES FAE B B 2R HFRANDGUREA T -

— R S T M 5 B2 Sisvel v. Haier (case 4a O 144/14) 287

()R FE R TT A e AR E F R SR VA Be 2 BE Ryv. o B ZE RN - SREUB AR HY
e NEHHERE ATz -

(SR E R TR AT A BUR I R AL A TS an T & BB E
BRI -

(S EEHI5 - FRANDS R BCIL ©

Sisvell2—RFEAFNBAIZHE AT > (£201449 A 7L+ 2R E K3 775 BB 57 H 2
/G EEE (Haier) Ry AR AEENTEIRERZHEP 12645045 - 32 HAZ
ETSIFHIET 2 3GSMAEAE 7 L HLH A » 3% FHAZ Sisvel £ 20124 {¢ Nokialf 5 -

TEREFFZ Al > Sisvel 8 &K [a] HaierfZ tH 2 A [ HE RRIFV LY - I St E
F10.50E T F0.15E T A% » (HHaiertg k357 > HR2014F108 » g ESisvelt
718  Haierle HE —EH IR - (F A S5 R 2 AT > Haier EE 2 (8 ¥ 2242

» AF 5 5l Feb m I 0 Haier B ZUHE HY H T8 2 $5 B B0k - 52 15,000 81 7T Y & O
% SisvelfE 4 Haiery T A B 25 42sk - BOREAR LS 2EHI S -

FEE 38 K 77 A BE B [B] T Haier®y FRAND %# » 5 FyHaierff FHHEZE $5175 > Sisvel
TESOREE SIS RBOK 2 A - E48E & Haier(2 5 H B A B 4G M=% 5 A -
{E Haierlf A BB [0] FEE - R I f60% SR FRANDSURE » 8% 38 255 o 22 Sisvel 5
Haier £ i 12 1 Fr 2 AV PRI R 2 S 77 & FRAND » [RHaier” FRANDHU R4

2 gk 2015411A38 - http://www justiz.nrw.de/nrwe/lgs/duesseldorf/lg_duesseldorf/j2015/

4a_O 144 14 Urteil 20151103.html (last visited Dec. 1, 2015).
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(e R 1 K J7 7ABE Y Sisvel v. HaierZE 8 - 7] DUBIZL 51 2826 K 0 7 72%
We 1 JE FHBR BR VA Be 2 FE Ry v. iR B ZE HTR IS » BREUEAS AURRE » R AG = AT
HEAEZERE > BhAh > ST RS EATRIRE - AL B R VAR H R BRI AT
EEVEGATT G AERENEE RS - D ABEFAEEF RS T IEE -

Ixmﬁli&ﬁ(ﬂmﬁﬁ Saint Lawrence @ H\v. 2B E (S

(case 20106/14) & 7,<

(—) &G TT ARG L ME B B VA e 2 28 Ryv. TP BLZE DRI - IR & HY A A
5 PR T RRH T

(=) 2GR 7 75 e 7 JE P BR B VA e 2 BE By v, TP BRZHRIG - Je g R w5 Y
HEERR A EFFSFRANDIAE R A - PERERR SR P B A AR e -

(E)XEEEEH1< - FRANDHUREANRAL

B ykam: 2015411 427 & > http://eplaw.org/wp-content/uploads/2015/12/LG-Mannheim-2-O-

106-14.pdf (last visited Dec. 1, 2015).
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