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wmZMETE A5 — 5 > AEREEIEAFTI AR E D EEH < IR 2
Wi HEAEEALFBZEANEZEE - WHL A EREREEHSHE
S A I TR 5 B (R T A 2 T TR (B IR O} & IR AR TR B R R

v FIB AR FIHE

B HAEEH S (equitable) JFHI > BE3R° » AIIRHLELE  WE - R
RS o 125 LA S BB LUIAE R I B R RO ZRAE 1842 LR BB

Erin V. Klewin, Reconciling Federal Circuit Choice of Law with Ebay v. MercExchange’s
Abrogation of the Presumption of Irreparable Harm in Copyright Preliminary Injunctions, 80
FOrRDHAM L. REV. 2113, 2123 (2012).

Ofer Grosskopf & Barak Medina, Repairing (the Doctrine of) Irreparable Harm: Economic
Analysis of Preliminary Injunctions 6 (2009), available at http://works.bepress.com/ofer _gross
kopf/2 (last visited Nov. 2, 2015).

Id. at7.

1d.

Anthony DiSarro, Freeze Frame: The Supreme Court’s Reaffirmation of the Substantive Principles
of Preliminary Injunctions, 47 GONZ. L. REV. 51, 54 (2012).

Id. at 6.

Klewin, supra note 1, at 2124.
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AR B Rl EEE B IRIETE e ° o T ) R B B Pk 2 2
I Tt 5325 e I B 4 65 R T 14 $E 25 10 B M B8 74 > Osborn v. Bank of the United
States%ﬁﬂ/}%%@ﬂm » BPEFEAE (University of Michigan ) JEE2[%E#$% James L. High
TREF AR By A B 5y 2 SEVRAE L 3 )5 200 S DB RO AT A2 37 2 W BE M B R )
Bl{E 2R E AR Ha 0 TS TRt BB o BB R W B IR
EZp > FAIREA " A0S FIEE KON O [0 48 R EE
VIS BE R

=~ A EEEE ZHEE

TREEMEIEE | EEMEEE IS E IR E AT 0 B
BIEE T S TSR 2 BE - R B IEES" RS EEETIR L2 ERE
o] ? BEHOZFEF AREE (The University of San Diego ) JEZ[EZ#7David McGowanzg £y
EHIEEA IR E 2R R EATEL 2 IBE BRI EER o B 19834 2 Smith
Int’l, Inc. v. Hughes Tool Co.Z » B3 -3k O R r A SR 1E - HBEE &
I A R L S S 20 - B 5 P SR A 7 A R A [
ZiEE" -

®  Thomas R. Lee, Preliminary Injunctions and the Status Quo, 58 WASH. & LEE L. REv. 109, 126
(2001).

o WILLIAM WILLIAMSON KERR, A TREATISE ON THE LAW AND PRACTICE OF INJUNCTIONS 12 (1867).

% Osborn v. Bank of the United States, 22 U.S. 738, 738 (1824).

" JAMESL. HIGH, A TREATISE ON THE LAW OF INJUNCTIONS § 2236 (1905).

"2 Grupo Mexicano de Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 318 (1999).

13 Hess Newmark Owens Wolf, Inc. v. Owens, 415 F.3d 630, 632 (7th Cir. 2005); Wildmon v.
Berwick, 983 F.2d 21, 24 (5th Cir. 1992).

" Register.com v. Verio, 356 F.3d 393, 404 (2d Cir. 2004); Shoppe Int’l, Inc. v. S.B.S. Pill Dr., Inc.,
336 F.3d 801, 805 (8th Cir. 2003).

® David McGowan, Irreparable Harm, 14 LEWIS & CLARK L. REV. 577, 578 (2010).

16

Smith Int’l, Inc. v. Hughes Tool Co., 718 F.2d 1573, 1575 (Fed. Cir. 1983).
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B L ameEREy T EFIPGHEE | (The United States Patent and Trademark
Office, USPTO) f% .k B » HEFIABIMA HEMMESLL T HERR it A B35 ~ (T - 42
BEIRE - REEGEC ) " S EAEE A AR o BRI S S S AT
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NEB G2 {8 2 BB R R EEE AR LSS for -
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(—)eBayZE 2Bl

2 B W 05 40 3025 B 1F eBay 22 AT 2 B FR3A b R 1T (14 2 18 35 BR B S U
AI > SRS R T 3B N7 M > 98 5 DUSUBI AT i B Th Rl £ 2 H™ o B
e By IB R B EREGK™ - RIS S A W AR » BRLEAG R
B T IR A MRS LSS © (- SRR SRR A SRR TOA bR
SIS B N R I S 2 5%

7 35U.S.C. § 101 (2006).

8 35U.5.C. § 154 (2006).

19 350U.5.C. § 282 (2006).

2 mwmBras TRFLTRME  RTEEZRET  HREEFRERE  ARAE, o Winter
v. Natural Resources Defense Council, 555 U.S. 7, 10 (2008).

21 John G. Mills, The Developing Standard for Irreparable Harm in Preliminary Injunctions to
Prevent Patent Infringement, 81 J. PAT. & TRADEMARK OFF. SOC’Y 51, 52 (1999).

22 Kewanee Oil Co. v. Bicron Corp. 416 U.S. 470, 480 (1974).

B OAREEBESVABSHAR 1 TASHMES Ko R SR T A R ey i S o R
AR ERZEHOMNEAFESBEREARGIE N ZTABRAMG TR, » RX & “The
Congress shall have Power...To Promote the Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive Right to their respective Writings and
Discoveries.”

2 35U.8.C. § 271 (2006).

25

35 U.S.C. § 283 (2006); 17 U.S.C. § 502(a) (2006).
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FEFR A | 2R i FE FY Smith International, Inc. v. Hughes Tool CompanyZ& [#
R RIS Z SR 262 > FIRE » SRR [ E 2 i EY  HIEE Mg
TE BEFIRE N > HEMtAE® -

(Z)eBayZe
LEWER

JF & MercExchange /A = (T 0 4f 0B FL AT HYSSEUEEA] > 20014 JFT 25 35 3 1
HreBay BRI E HERE - Vo EE S e R EH AR - EkeBayl®
HHHAIME - 2003F 175 74 B 8 € eBay ¥ 54 F A 2 HEAER MRS - Hit
eBay[E SIEIRE N E 2 HIE - AAMi a5 [EIMercExchanges# K ¥feBayf% 3% 7k A ZE ] <
T K BB R AR

2. ¥ k3

RIBERAIEIL Z PR AT > #ed B HUS 7k A ZE G < 00 JH i e DU 3K 2
% ES NEIGE R JF I E R R B HADE 2 F 0 BN ERA
2B EME R o LA AR g AR SRR HRDER T A
N Z At R e T 5 R A 3 Ak A BB S 2 TE B M > SATI Al — TR FII B 08 12
SRR MEROR - WA MR SRS ERE Y S MB I E > R
RELL TR EFERE > METHIEREH SIS, - KIUUESR Z# T F
@,‘333 R

% Smith International, Inc. v. Hughes Tool Company, 664 F.2d 1373, 1581 (9th Cir. 1982).
7 d
2 ¢Bay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006).
29
1d.
30 Jd. at 392.
31 MercExchange, L.L.C. v. eBay Inc., 401 F.3d 1323, 1338 (Fed. Cir. 2005).
32 eBay Inc. v. MercExchange, L.L.C., 547 U.S., at 392.
33

Id.
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(Z)eBay= 2 &

TEeBayZE & W8 - HR Je il FO A 3R0E e & A AR TT A B A A A
TR ATREME - B E A A AT EE 2 8% - WHIL - [EREFEN - BRI 2L
SREFGUBRAR EHEEE ZME - FAEBHERE . AR EE (e
Y AR hERAZS TG eBayX 2 FUAE E AR INER PR TS
% > WreBayE WML BIREHEE Z ®E - MRS BUENE FyeBay % 2 A AE BLF
TrEA LA R AT EEIEE 2 HEE o MDA D BUARE F Rz F AR G = B
$551°° - NI eBay 21 B L S W1 2L A1 R LB 2 W1 -

R HTMN A EAG AL E ( University of California, Berkeley ) £ £ [5g 2 %
Pamela SamuelsonB[J B feBayZ& — 14 2 WL R i = AR S IR BRI L 240 3k
B ik PR R BT [EE R e AR o fRE S - IS K A TR IS H S 2 &
> eBayZE A BREUR A BB RS 2 HEE - FIER /DB FRIEFENZ BV EEH S
ZHEM o BEIRID BRI S Z AL SR T E WS A o (EAEFORGERFEUIR - DO
TR A B2 218 o AP EE RS AL R R A 6 &S LR T
THEETHMEAERGERY > BEFRATESFRER Y A FEHEA R
e RS HE Y

% Elizabeth E. Millard, Injunctive Relief in Patent Infringement Cases: Should Courts Apply a
Rebuttable Presumption of Irreparable Harm After eBay Inc. v. MercExchange, L.L.C., 52 ST.
Louis L.J. 985, 1014 (2008).

% Pass & Seymour, Inc. v. Hubbell Inc., 2008 WL 4240490, at 9 (N.D.N.Y. Sept. 12, 2008);
Christiana Industries v. Empire Electronics, Inc., 443 F. Supp. 2d 870, 884 (E. D. Mich. 2006).

% Sun Optics v. FGX Int’l, No. 07-137-SLR, 2007 WL 2228569, at 1 (D. Del. Aug. 2, 2007); Torspo
Hockey Int’l. Inc. v. Kor Hockey Ltd., 491 F. Supp. 2d 871 (D. Minn. 2007).

37 Chamberlain Group, Inc. v. Lear Corp., 83 U.S.P.Q.2d 1843, 1845 (2007).

38 Klewin, supra note 1, at 2132.

% Edward D. Manzo, Injunctions In Patent Cases After Ebay, 7 J. MARSHALL REV. INTELL. PROP. L.
44,80 (2007).

*0" pamela Samuelson and Krzysztof Bebenek 4 (2010), available at http://scholarship.law.
berkeley.edu/cgi/viewcontent.cgi?article=2379&context=facpubs (last visited Nov. 30, 2015).

' Toro Co. v. Textron, Inc., 703 F. Supp. 417, 419 (W.D.N.C. 1987).

42

Aurelia Hepburn-Briscoe, Irreparable Harm in Patent, Copyright, and Trademark Cases after
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20114 7 Robert Bosch, LLC v. Pylon Manufacturing Corp.Z& B HiBH/NFFHE MR
I HEE o T VAMER A OEERE T 0 DUATE S OROE M 2
A A HH e Bay 22 18 FH = B FIE 102 9125 2 4 4

(—)eBayZ 2 gl

EEZ EFEETGREN REEE BV ERR > NIt g HEEFA 5
B M Z BV ER R T & (F At R AN 2 EE =R G 2R > NIE(E
SR Pt RERI GRS (R T Y - DM - A ~ ABIEH - ABBTRY %
SRR T O ER BB, - 19764 2 BEMLER AR ST
2B T S Bk A IS DA IE B SUAE R B (E M SR (1)
AR SRR 2 B HIFE P E AR AR A AR & DU R IR (o] B R e
RAEA T [ 2 IR F BN O - AN RS ERE 2 T 5 A MRS 2 5
18k - BB RBEI YR R & BRI R -

EEHER T [EIE RS 2 8 B 2 H IR 1968 4E 55 — OB Fafikbe 2 4> %
AR By EA KO EATARE AT B SRS IR R M A 2 I M AR Y
R A R R R E SR Y N EINMEETT B EE SRR
NZ At > B R K RIET R A SEHI S LG L EEEEZEE > FH

eBay v. Mercexchange, 55 How. L.J. 643, 674 (2012).

Robert Bosch, LLC v. Pylon Manufacturing Corp., 659 F.3d 1142, 1149 (Fed. Cir. 2011).

1d.

17 U.S.C. § 106 (2006).

Authors Guild v. Google, Inc., 770 F. Supp. 2d 666, 681 (S.D.N.Y. 2011).

17 U.S.C. § 502(a) (2000).

Warner Bros., Inc. v. Dae Rim Trading, Inc., 877 F.2d 1120, 1125 (2d Cir. 1989).

Klewin, supra note 1, at 2126.

Am. Metro. Enters. of N.Y., Inc. v. Warner Bros. Records, Inc., 389 F.2d 903 905 (2d Cir. 1968).
Klewin, supra note 1, at 2127.

Country Kids "N City Slicks, Inc. v. Sheen, 77 F.3d 1280, 1286, 1288 (10th Cir.1996).
Concrete Machinery Co. v. Classic Lawn Ornaments, Inc., 843 F.2d 600, 611 (1st Cir. 1988).

43
44
45
46
47
48
49
50
51
52
53
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(Z)eBayZ
FiiTHE eBay 28 J4 3 3 ph ol B [543 388 P S S VERE SRR o
(=)eBay=,2 %

AR S » fEeBayXE 2 1% » WA AT EAEHEIER feBayX » MAEEIFHET
P N W AR i AAEREKE EIRAREGRER 0 &
R IR E 2 e AR EETA TS ES » 158 B20094 8 K F Ik
ZSalinger v. Colting% » 3% 250 FyeBay R B H — HF & L5 Z nTREME » BIHE
EHZAHAA[EMEIEE ZHA]  NREE BTSSR S 2R E - RS
{ERE LEZFEFRES  BAFRIEE L2 AR IEERES  ARER
ﬁiﬁ#yféﬂ T 5E I%?UX\’E%E’]@ZRZ@T:FEEU 55 RO EERARE T fReBay ZE [F] F

37 S (R (SR R 025 25 2 2 RORE ™ 3R 2 IR A 0 P Y SR %0 - SR 2K
Z L FERIERE o HE 2011F Perfect 10 v. Google, Inc. (Perfect 10 I11) ZEEHH
eBay I E A 7] [0 {18 E 2 #EE » W& [E LFfSalingerZ » [EHF45 A A [E]18 15
%Z?&ﬁﬁﬂeBay*Z%@ﬁLKﬁWm 7% > [H] - Flexible Lifeline Systems, Inc. v.
Precision Lift, Inc.2& - {81550 5 eBay %< (5] iF 8 FI & (F HE R A ~ 9120 25 <
Rk A EE S 2 2= ﬁ:w o BN VUK [ 5F AR (T [E] - Bethesda Softworks LLC v.

54 Klewin, supra note 1, at 2128.

¥ RRAXE S — (D)o

% Lennon v. Premise Media Corp., 556 F. Supp. 2d 310, 319 (S.D.N.Y. 2008).

Klewin, supra note 1, at 2141.

Salinger v. Colting, 641 F. Supp. 2d 250, 268 (S.D.N.Y. 2009).

Salinger v. Colting, 607 F.3d 68, 77 (2d Cir. 2010).

Id. at 78.

Perfect 10, Inc. v. Google, Inc., 653 F.3d 976, 981 (9th Cir. 2011) .

Flexible Lifeline Systems, Inc. v. Precision Lift, Inc., 654 F.3d 989, 996 (9th Cir. 2011).
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Interplay Entertainment CorporationZg > 7RI A 5 — K &5 S 3k b > bl
% B AT E R E 2 e A AN E R -

=~ EEREERR

RS W EF wiﬁuvf@ﬁﬁm¢g$$%$§ml 2B
TAABES > S ERIA SR M 7 D0 2 I [ ] A 8 SR 7 2 A B )b
T I o s T 5 B 150 8 RO 7 e — iR ™

BN A A YR A B Y TR W RERSEE
5F N R 25 AR IR E B S B RS WE R FRE AL EBHEESE
T EEMY 20094F 2 Scentsy v Performance%GB&Sky Capital Group, LLC v. Rojas
ZORIE S RATE 2 B 7.2 % - Sky Capital %8 B #5 RS RS LU 7 1]
BEAR(E B R AT EE 1% 2 fiEE "0 > Sky Capital 8 5 5 B U BIAE R HEA
FEEMEIRE HEE - AR B S B R L AR B R e R -

lLll
nuu

p=

63 Bethesda Softworks LLC v. Interplay Entertainment Corporation, 2011 WL 5084587, at 15 (4th

Cir. Oct. 26, 2011).

Michael J. Hutter, 4 Lawyer’s Practical Approach to the Case Law, 1 W.NEW ENG. L. REV. 1, 2-3
(1978).

Edmond Gabbay, All the King’s Horses-Irreparable Harm in Trade Secret Litigation, 52 FORDHAM
L. REV. 804, 815 (1984).

FMC Corp. v. Varco Int’l, Inc., 677 F.2d 500, 504 (5th Cir. 1982); Modern Controls, Inc. v.
Andreadakis, 578 F.2d 1264 (9th Cir. 1978).

Continental Group, Inc. v. Amoco Chemicals Corp., 614 F.2d 351, 359 (3d Cir. 1980); American
Eutectic Welding Alloys Sales Co. v. Rodriguez, 480 F.2d 223, 229 (1st Cir.1973).

Scentsy, Inc. v. Performance. Mfg., Inc., 2009 WL 320334 at * 2 (D. Id. Feb. 9, 2009).

Sky Capital Group, LLC v. Rojas, 2009 WL 1370938 at * 13 (D. Idaho May 14, 2009) .

Id. at 2.

Thomas M. Williams, Winter v. NRDC: A Stricter Standard for Irreparable Harm in. Trademark
Cases?, 91 J. PAT. & TRADEMARK OFF. SOC’Y 571, 577 (2009).

64
65
66
67
68
69
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TEHE AV BE - AMERL - 9528 25 0 BTSSR R B
GREET S AE RS R S 2 I R EE) -

ﬁmu@gﬁﬁxumﬁ D%ﬁiEEEV%@%%ﬁ%ﬁ%ﬁL}a
B2 AR R E SRS BRI EN 70 B R R R i B R
P ﬁWf#ﬁ@ﬁﬂZKm”’ﬁﬁ&%%ﬁZﬁ%%%ﬁﬁ%ﬁ%ﬁﬁ%m
SRR ZEEERFIEIES ) B KE FITAREE - TEEEEEHESN
EEREE E%ZK?@@%T%%%ﬁ%L%’E%W E N BT E
P S ) M B T UGB S E BRI AR BT R E A
g - H o EEREELENESE RS E RS TS RS

2 Matthew C. Darch, The Presumption of Irreparable Harm in Patent. Infringement Litigation: A

Critique of Robert. Bosch LLC v. Pylon Manufacturing Corp, 11 Nw. J. TECH. & INTELL. PROP.
103, 106 (2013).

Id.

Bl P H7AE B AR R A R SR A S LIRS 0 AR EARERGEE IR K
EarAMERAF > 20054117 - 8347 » 54-58F -

Rita W. Siamas, Whatever “It” is, You can Find It in Cases Post-eBay: But don’t Search for
Guidance about Whether eBay Eliminates the Presumption of Irreparable Harm in Trademark
Infringement Cases, 50 ORANGE COUNTY LAWYER 18, 18 (2008).

Rodeo Collection,. Ltd. v. W. Seventh, 812 F.2d 1215, 1218 (9th Cir.1987); General Mills, Inc. v.
Kellogg Company, Kellogg Company v. General Mills, Inc., 824 F.2d 622, 625 (8th Cir.1987).
Societe Des Produits Nestle, S.A. v. Casa Helvetia, Inc., 982 F.2d 633, 640 (1st Cir. 1992); E.g,,
Int’l Kennel Club of Chicago, Inc. v. Mighty Star, Inc., 846 F.2d 1079, 1091 (7th Cir. 1988).

Ty v. Jones Group, Inc., 237 F.3d 891, 902 (7th Cir. 2001); Power Test Petroleum Distribs. v.
Calcu Gas, 754 F.2d 91, 95 (2d Cir. 1985).

73
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RS R B A AT, P o A LBIREITAT A EEEE e
FEAREFARL  NWERE2AEEAE R - HERG RSB -
R » fEeBay 2 Bl » SlAEHLERZ HE RN BN SRS - HINAFER
HE AR EEEEY -

T eBayR LB

eBay E ¥ BLFISTEA B S HESR A E L G SR A0 AL - ZRYT I R AL A S R AR
AR B - RO S U R TR E B 2 R AR E B R BE - B
E P e Bay ZE 00 R HERR PO LR M P R TR E EE 2 M  H— o REREEREANG
FAE eBay Z2 50 2 JE 22 g F R R (e > di % Ko HIER W EE 2 1R
ERAERET 2 TR LB HEE » R EMEN AT ﬁ%%é’wﬁ@%K
m@@¢£2ﬁmv%%%mm%ﬁﬁﬂ S 2 A7 15 L P L 72 R 2% T [ 2
IR+ A E:’ﬁwﬁiﬁﬁrgﬂmﬁj(mwﬁmm%)ﬁ%¢ﬁﬁ%
ﬂ%$ 52 2 AR EFRE A 2 U R BRI AR A A A2 HOP % R
ﬁtﬁ%ﬁﬁw*ﬁm%ﬁmmﬂ¢$m@@¢EZ%*W,ﬁm A R

P AR E E A R A - R ARA TR e CR A ARk A R Bkt 2 4% - IRl - B

" Omega Importing Corp. v. Petri-Kine Co., 451 F.2d 1190, 1195 (2d Cir. 1971).

80 Roy H. Wepner & Richard W. Ellis, The Federal Circuit’s Presumptively Erroneous Presumption
of Irreparable Harm, 6 TUL. J. TECH. INTELL. PROP. 147, 165 (2004).

8 Ronald T. Coleman Jr. & Trishanda L. Treadwell, Applicability of the Presumption of Irreparable
Harm After eBay, 32 FRANCHISEL.J. 3, 5 (2012).

82 Ppetro Franchise Systems, LLC v. All American Properties, Inc., 607 F. Supp. 2d 781, 782 (W.D.
Tex. 2009).

83 Jeffrey M. Sanchez, The Irreparably Harmed Presumption? Why the Presumption of Irreparable
Harm in Trademark Law Will Survive eBay and Winter, B.Y.U.L. REV. 535, 557 (2011).

8 Citibank, N.A. v. Citytrust, 756 F.2d 273, 277 (2d Cir. 1985).

8  David H. Bernstein & Andrew Gilden, No Trolls Barred: Trademark Injunctions after eBay, 99
TRADEMARK REP. 1037, 1037 (2009).

8 eBay Inc. v. MercExchange, L.L.C., 547 U.S., at 396.

87

Sanchez, supra note 83, at 559.
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BT R BIE > AP ERAN A SR FAN - A K IRER AR ESHEE T
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