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7 SRRy T ) (describe) AR JF" PYa P fipBe fs (EF forefPrEd IJ“P:?/
FE P I o F{YH'ﬁ H I g py F'F\”ﬁ &, (characteristic ) v 2/ fRfY T 9 (]

Cexemplar) 8482 $07 10 HEL) TR B, UG o IS

Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722 (2002).
Dan L. Burk & Mark A. Lemley, Fence Posts or Sign Post? Rethinking Patent Claim Construction,
157 UNIVERSITY OF PENNSYLVANIA L. REv. 1743, 1774 (2009). (% » 2R #mMZ T F
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1793 = ﬁ’”i [/ﬁ\[g&lﬁjlﬂﬁi fE fol o RS g r HI ARl & H[%i 4‘:!{%1‘11
PJEJ’*U HUEPIAE (P~ B T R ) B AR AR Eﬂj‘?ﬁf
kRt - lﬁ”'**f%*éﬁﬁt'[:til J”"[J VEIF I %Ji“ff‘E'naF%{*lJﬁrE et
f@’@ﬂ7\’?‘/“‘ PRIy 18225 aﬁ&‘%’ﬁfﬂﬁﬁ' # 4 Evan v. Eatong % > f[I-= s
T2 A S I l/fPJff# djﬁ’dj\j\t ﬂj;ﬂjlﬁ\%j/ggpzf o

1836+ TT‘[Jde V3 [BS«IEJJ FE o HllE- Jrﬂ%l‘}*ﬂl% = r’#j H[Jf}”{u_J ( particularly
specify and point out ) 1? = %%Eﬁf%" (novel feature) > H[JZE Hl@\jfifff?ﬁﬁ
B 1 BroR i ) ] g AR Cclaim) -~ SR~ 8L g
SR ST o R L R - ff*ﬁ’ﬁ%%‘w 3 g
Y FFr+. | (constructed and adapted to operate substantially as set forth) = 3 - f&

BT AT A TR W 12 PO 5
ﬁﬂ Hek8

aﬁﬁ‘?ﬁ%ﬁ‘ﬁﬁ,’ﬂiﬁ e i@ 1853 % IV Winans v. Denmead % f[ 121} > EJJ FlAt A 1
]IRL%BE?‘HI%EJ* FII Y A R S P’F‘"H’Fﬁ'%%ﬁ%'rl UL o IP=2 3kl (50 A
AR (R AR FUVLY U 5 7 T T o [ PR R
B S L= & Vq’}éﬁ

— o FEREERZLHH

(F) it i o ¢ g > l’gﬁl%%ﬁ B%%%%%[E[F{Eﬁéﬁfjﬂ[%ﬁf ) JF’%J&%’
FllaEE - 5 S [E)"*'—TJ’ FII A8 b+ 47 1869 £ %ljiﬂlr[% . ’E#H‘%ﬁ’ Fl i Py

Bl 2R REBFEMEZBUHTBFSREER) -

J. Jonas Anderson & Peter S. Menell, Informal Deference: A Historical, Empirical, and Normative
Analysis of Patent Claim Construction, 108 Nw. U.L. 1, 8-9 (2013).

Jeanne C. Fromer, Claiming Intellectual Property, 76 U. CHIL L. REV. 719, 732 (2009).

Evan v. Eaton, 20 U.S. (7 Wheat) 356, 434 (1822).

Burk & Lemley, supra note 2, at 1769.

Winans v. Denmead, 56 U.S. (15 How) 330 (1853).
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i PG IV RAIT)  » 40 R BRSSP 6 118 R
il

P 187028+ S AR RS R A P S g A
B, (particularly point out and distinctly claim) - IFJﬂJJ: Hl%:i i{FIFE,I“}*’IZETE L['Hl%ﬂl
FllEE - TR ﬁ’ULFI'%ﬁ’*UﬂQ[ﬂ JETAYTE IFUH‘%%t el F" TP T RENE R

TS ik f‘?ﬁ'\jﬁ”%@ﬁ%ﬁ MR FEIAE [“H'ﬁ% FHITENS 2 IRE A

F|EE H'%’E%ﬁﬁﬁ‘“@'w LR ?Fﬁ@“’  REPS o [ R T
Ighé e dr 10

1996+ = [E!S«"%E’tﬂfﬁﬁ 1% [ 7 Markman v. Westview Instruments, Inc. %’ ", N
R P R T e R sl R o BRI P AT R i £
T o U3 BT R URTI 2 9R » ek AR R R A
ViR (claim construction) - 'F’J‘Zi"é i EJJ Flld el i b o FUBT P ’%‘E'EWE_% ;[/'ﬁ]’ﬂi
) a\ﬁ‘a&'jjﬂjg?ﬁv E| r Fo o & 05, (Markman hearing) I'J 25507 - riEJ!f[J@
PR R (VAR B2 o o O R R B L ARV 2 B P
FP "F’"EISJ"“‘%T T rIQ@—ﬁFIJﬁ?ﬁﬁ ° ETH - ri%j*”lﬂ@i FITES = B o 28
%"F‘A“[’?‘/ ,,,,, ﬂﬁ ri*gﬁ*ﬂﬂ%\rf

fill #H 3= gkﬂ » 1950 [V Graver Tank & Manufacturing Co. v. Linde Air Products
Co.ij(”li“ng'j' N F%Sfﬁ%J (doctrine of equivalents) - £l FIpU [ (HE48 ~ # ik 1
asABAIHE T 2 B RO M e grA Wﬂéj’}‘}fj@%w E[r;:y/;j( VNG R = Vﬁj
IR Y SIS R S

8 Fromer, supra note 4, at 731.

° Buk & Lemley, supra note 2, at 1769.

10 Fromer, supra note 4, at 734.

i Markman v. Westview Instruments, Inc., 517 U.S. 370 (1996).

P ek R ERAE (SRNHFR) BFERE > BREW A TRS - Paul N. Higbee, Jr., The
Jury’s Role in Patent Cases: Markman v. Westview Instruments, Inc., 3 J. INTELL. PROP. L. 407,
407 (1996).

2 HEEF REFRFEZFF(E) 20094 - H145 -

Graver Tank & Manufacturing Co. v. Linde Air Products Co., 339 U.S. 605 (1950).
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[RES “é’gﬁJ HI ??*H'%%J‘ FlIEETR! > P IELE RO “‘—EJ‘ I B p) 14
ffr [%'ﬂ—lﬁllp’?ff—f FIE I PR e - S e RS AV LT P FEI?EJI//@ ]
MI; £ _}\[gylﬂf HFNE ﬁf““l[ﬂ Ai=E) FF”".; o Pjsr VELES (79T 7 7 H| AR A
ﬁjuﬁ .
f‘d%ﬁfﬁvﬂ (A 7 i‘:gj FlI L B TR 9t E'IJfFJﬁ'ﬁfdi [ & 2N E
Graver Tank% *Markman®% % ° :;\[Eﬁﬁ'q“i[ﬁﬁ B it = i l;gﬁigﬁlx FFETRIZIR
~ L1997  Warner-Jenkinson Co. v. Hilton Davis Chemical Co.% " ; i~ kL2002
U Restod TS SIS TRESHL FL R U B 8 W
19 - 0t A -
7t Warner-Jenkinson Co. v. Hilton Davis Chemical Co. % f[1 > 3% r?it R=E —Fui_
”E\*ﬂﬁﬁﬁﬂ‘«pﬂ/ "&- , (each and every) 7 f - F|[IF (& ,T%T fi FFEZ?E‘E‘FJ
&, (as a whole) V= b} TEJ! valli *Js‘sﬂﬁjj}ﬁ i TR L, (foreseeable)

’

| 1d

=18

{"I'F‘Fﬁ"j H'%Ej’%“ﬁ@' I rpj:[[ S U J‘%UT@L” TU G
fﬂjﬁ/‘1997ﬁ‘ HIH LV Sage Prods Inc. v. Devon Indus., Inc.% " /iﬁl’Hl{ééff ‘ETJI FId
H[%ﬂlﬂjﬁ“ﬂ![ﬁﬂﬁ@“ rfﬂ (sheet of aluminum) > %JE@‘%F[EJHIQHE TS

[J]* AR R CELAY (substrate) - 7911 G54 (stainless steel ) E7 0 {f F‘,H%F%ﬁj,’
* H‘%H%Uf[ﬁi'ﬂ' RS Ellg%r" MIAR H‘ﬁ%%ﬁﬂ Al > T IRERTFIE R o

Burk & Lemley, supra note 2, at 1771.

Warner-Jenkinson Co. v. Hilton Davis Chemical Co., 520 U.S. 17 (1997).

Martin J. Adelman, Patent Claiming in the United States: Central, Peripheral, or Mongrel?, 1(2)
IP THEORY, Article 2, at 77 (2010). Available at http://www.repository.law.indiana.edu/
ipt/voll/iss2/2. (last visited May 11, 2015).

Id. at 81.

Sage Prods. Inc. v. Devon Indus., Inc., 126 F.3d 1420 (1997).
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gy & F) 7 2 9= ( recapture ) FLﬁfj T‘TE_‘ 7y 142720 o 2002 % I Johnson & Johnson
Associates Inc. v. R.E. Service Co.i ) 3k EEP plrr= TR sppLiE

2002%F I Festo®}' » kL& Warner-Jenkinson® iz » T ([ '] ﬁrg 14 'ff?r% ’ }EL%T@TF[E'&
SO0 PO E ol VR 2R « BRI R R RORTEREE  EDEE kL T L A
= Fi ( prosecution history estoppel ) ‘jﬂi %’iﬁiﬁ‘ﬂ# ffﬁﬁ]ﬂ Jﬁ&}ﬁjﬂ R ONEIIFE=E
il ﬁmwﬂ’ﬂﬁaW%ﬁwwa~Wﬁ% b A BRI
Eé“t‘ *'I EIRE=lESE] i“ﬁ?u@ £ r@“rﬁfﬁ[,l\ 4 (tangential) ) ’r%’?‘ﬂ‘:f S

Vet T Hl%’?alg‘@% 4 F F,T;J » — flLFelix v. American Honda Motor Co.,

ot RS AP ON6 R 0) e i V61755511 5
e rmuwhpﬁﬂnEWW‘E> mf*%ﬁiahfﬁﬁrﬁHWMJ’
TR E Y - e Te-pR S B IR e R PR ST T FE*“HTT&
[ 0 '—HI%’?EUE*’;HJ J’ﬁ ' ;'%ﬂ, E'%—j‘ B 7~ ST - H
%—j‘ HHAR R fF iR 2 r,ﬂ‘Lﬁ’U ”J[“Efi' 7 r,ﬂﬂﬁ’ﬂ NI CE & o
( presumption of surrender ) V"] > #Jﬂr T ’r% R E

Bl o 2 qﬁfﬁ I§ 35 3! T F%ii [ Rader [ = = 3= " Frgt Rl  ( dedication
doctrine) + #1574 mWT%wHNﬁ“&%WﬁNFﬂEJ@%%‘W%%Wﬁ
YT = %F‘FJ%' v ORSERL [y H‘%F—J’W?[ﬁﬂ YT A "% F’E
ﬁ%%{ Fllaafei - P (FuE n’ﬁ T B) | (what is not claimed is disclaimed ) 2

P} > T+ Depuy Spine, Inc. v. Medtronic Sofamor Danek, Inc.ii’Hl27 ) ‘5735(—?5[ EJJ all
] ?ﬁ " ZRfR ) (spherically-shaped ) [V B0 f5) » WL Po L T [EH&E}I"'\ ( conical-

__[

|, —m|

20
21
22
23
24
25

Adelman, supra note 17, at 78.

Johnson & Johnson Associates Inc. v. R.E. Service Co., 285 F.3d 1046 (Fed. Cir. 2002).

Adelman, supra note 17, at 77.

Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., at 740-41.

Felix v. American Honda Motor Co., Inc., 562 F.3d 1167 (Fed. Cir. 2009).

1d. at 1182 (citing Honeywell Int’1, Inc. v. Hamilton Sundstrand Corp., 370 F.3d 1131, 1134 (“The
rewriting of dependent claims into independent form coupled with the cancellation of the original
independent claims creates a presumption of prosecution history estoppel”)).

See Johnson & Johnston Associates Inc. v. R.E. Service Co., 285 F.3d 1046 (Fed. Cir. 2002).
Depuy Spine, Inc. v. Medtronic Sofamor Danek, Inc., 567 F.3d 1314 (Fed. Cir. 2009).

26
27
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shaped ) lsfEr%e * P Hfﬁ%‘ ~ BB s SR T RS HI%EJWH
L TR BV A A A T S U e R UE R R SR T”
R R rf@%‘]\f&w%;ﬁuf@ (hypothetical claim ) 2 » J [EH S5 il
SRR RIS RV ST SR AT - I AR Sy 300

ORI AR TSR VTR AR A e SRR T 2 ol R
VIS 7 kL LA R RIS 53 A s ) PSR AR o o 7 A
AR P E R < B B8 e R ?ﬁ”ﬁuﬁmig &V A
E’V’HﬁﬁN%?Tm“oﬁﬂf ISR B VIR pYE AL
Frooc TRURVRUIL o TRl o TESRARRGE ) SRR S o
FREILE E7S R - 3 IRl " S R B SR I -

#Jsrfa%,‘“ﬁﬁbﬂﬁ?g[l ARl qui.J B E f%gjé}“);iyﬂ\[jﬁjﬂﬁiﬁfugl i
FTSRLRE - fE S & i T EFEERLER T AEIES &y VA R IS
F rﬁ‘{%‘i: =

(OPFENRERRABIFERTLON

SFHRILE T [ FR 2 RV TR G R B
il ﬂmf‘%ﬂ““m‘WF~ BB AR BRI 20

B 4 (“the patent at issue includes pedicle screw (#: % B #% 4% ) for spinal surgeries having a screw

head that is surrounded by the spherically-shaped portion of the receiver member: Vertex® model,
which contains a receiver member having an inner hollow space that is conical in shape”)

See Wilson Sporting Goods v. David Geoffrey & Associates, 904 F.2d 677 (1990). ({2 ¥ 3%
R0 55 B o #77% (hypothetical patent claim) #4755 1 — R A F R A P HF LA HE
PR S R F AR X AT R LR E A FH L SRR 3R 56 E B AR
Z 5 TR %ﬂ%@J:;~uﬁﬁ&ﬂﬁémwﬁ%ﬁ&%£m&Méﬂaaﬂ
WARZ TRBEMETFEIANER ) REHAST RN B4 HAN  BFERE » % (a)It
5 AA FAAM IS MR - BAET FRERHRARERFH R AFH BRI ERT
(OB ﬂﬁﬂﬁﬁﬁi MERES MR AURABT A FRE T FHRAZERFH L 2 FH %T?ﬁ%
REFRE

PAUL M. RIVARD & ALLEN GARDNER, PATENT OBVIOUSNESS IN THE WAKE OF KSR
INTERNATIONAL CO. V. TELEFLEX INC., AMERICAN BAR ASSOCIATION (2012).

29

30

3 Fromer, supra note 4, at 735.
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- BERE

Wﬁfﬂﬁﬂiii@?ﬁw R U R i - 51
"], Cexemplar) [ 5% o i = B AR (means-plus-function ) **H A i
VTR, (embodiment ) ?f* & F,Hl I BV T #Jf@é‘up s
W@@%é%“oﬁ%’ﬂr@K%W%%m%J[ﬁbﬂﬁﬁﬁ@ (me
those disclosed in the specification, plus equivalents thereof) ° > »;ﬁ?{r?:t TSR FF”

] A BT PR S PR RL W 4y B S e |

It oo e 4 %EWVW%QW?@ PR FORS
L = %J~ 5?‘#*”38 (HH°1917F > 5 a%f?%”ﬁ; R SRRV ' B BB ( dependent
claim) % o HEGR > [l TEET R J/EJJ:F RS e PR 2 ;&&/EJJ%EF o (BB v A T -
FE’EP'J‘/\HI L«[S«LL; EW i@kﬁru PR e EN 75 (AR TE[ I/§L¢§*¢Ffr({rﬁk S 1 gy =
Aphe=peEs B ﬁ]%!‘ HEE o BPRTETRL T S T Y o PR RIS TR EIJTFTW
BcR #,Jsr;ﬂ T 7 AR S o [N R R T Q’F:'[ﬁlﬁ/ s O e E .
%’qég‘iﬁfﬁ[ﬁﬂy AR T clJ TEH O B EETET  HOIE T ﬂ@%ﬁfﬁ
H%IJI/ 3 1 [i,jjﬂt o, El EJB«L;{#JE,J‘f ’F' IR o ”ﬂ'gp , F[I;%}ﬂ jEl = qﬁ\lq%m/
TR WY RO PR o 3 3 P R R LI R T A %w%r
0.

2 Id at1774.

B 35US.C § 112, 4 6, the first half (“An element of a claim for a combination may be expressed as a
means or step for performing a specified function without the recital of structure, material, or acts
in support thereof. ).

3 See Charles W. Adams, The Doctrine of Equivalents: Becoming a Derelict on the Waters of Patent
Law, 84 NEB. L. REV. 1113, 1121 (2006).

% 35 US.C. § 112, 9 6, the second half (“Such claim shall be construed to cover the corresponding
structure, material or acts described in the specification and equivalents thereof.”)

36 Fromer, supra note 4, at 739 (citing Hewlett-Packard Co. v. Mustek Systems, Inc., 340 F.3d 1314,
1321 (Fed. Cir. 2003)).

7 I

% See In re Sexton, 1873 C.D. 66, 69, 70.

39 See Ex parte Brown, 1917 C.D. 22, 22.

40

Ao BEARMBARG > TAWTEPFFEARTLEFFRHL : T RTRE - it
fete ; (My name is Bond, James Bond) » Jt "fpik, (%) AW2E 0 [ ABERE
(BEHE) BWEAE -
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B 9457 (best mode requirement ) *Vgh = [l S ] ﬁ}j/{%lij%j/~ s i’i—‘fﬁf]l
CEZ R TG R - R E@ﬂ““ﬂiijfyoEﬁﬁﬁﬁﬁﬁﬁﬁ?fﬁﬁ
TR - B2 CR AR B RPIH A D R
(embodiments ) > “%lﬁﬂjrﬁl J 5515 (examples) P o ,FII%Ef*[Jf@[??I = AV
ISR - ORI T A SR R () T
B ) R IR wm@“o

FI# Eu’?fﬁl%“}‘ fi (Markush claim) ' &) 28E 5 1F 1 (alternative ) 1 &
) = %IE& N %—J“ ool EEFTA B7VC & BER (selected from the group
con51st1ng of A, Band C) » EA'E[H[FE[™ f}ﬂ%‘j\ Fi o Brl) s rﬁk&?ipﬁ, F lﬁ L
A FIE L T Emgjrj F@mﬁ@@t @FETHW[HJLQﬂ SRR ] APMREY
&ﬂﬁéﬁ%ﬁf%%ﬁ SV ) PR ﬂﬂt&fﬁpﬁmjwﬁy
FERF o F ) AR R R L PRI S 7 R AR

7[:11/]?"12 » By Hl%%ﬁ%“f“@lb%ﬁ? [/%L%Lj 4, [i/bt'!,[—’dréﬂl%ﬂﬂj
FEVAW TS 2 DL ‘/*Bf?ﬁti‘aFI'%’?wM@%?’ L IR S
S VFﬁ¢?¢$H‘ o {E R RS E RS EWATfH?*ﬁﬂlﬁ??Flluiﬁi4éj SN
PR TREIES B VI RIS R TR B

o EERE R L RE,

PSR G SBUEfl SSR - DR e S S A
IR B 2

BN 5 H E EL P %ﬂﬂ$@4ﬁﬁmﬁ’*%ﬁwkﬁ?ﬁgﬁﬁw’w
M= ps ?ﬂﬂﬁﬁmkﬁ’ﬁﬂw¢ﬁﬁ5°*T’¢¢%%j¥£%ﬁéﬁ
o g R BRI sy & 2 R AIE L R SRR A

Fromer, supra note 4, at 741.
FAERAT@A HITHEHOR  TEAF R AR AR EZERF K L BHFAT P
WA, e

43 Fromer, supra note 4, at 741.

*“ Burk & Lemley, supra note 2, at 1791.

4 14 at1761.
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Lol KT Eﬁéﬂf&%ﬂ/m > T E] f'J“ﬁ[HJLZ A FL;rI P FIEJJ%I[ FrIF(1
el ?}‘gﬁﬁiﬂl l[ JER T IHERRUENE o F HAL D ’fa]ﬂi’?‘/¢Tf““AE'ﬁ
ﬁﬂ’%ﬂ?FHfW%ﬂﬂfMVE SR o [N R TT) S 4007 1)
A pz (heating dough “at” 400 degrees ) ’E}]ﬁj’f[%l[ gy T Z= ) 4007 (heating
dough “to” 400 degrees) - [ H¥K ¢ | [ﬁj T R R H TIPEE T [FZII??L[}{%L@E«“
B H A T BASE Y 2 R % e R - A
ﬁﬁ'}ﬁﬂj BRI FE?P P49 G e a ”T’F'l "{&%~ fW, (one and only one) -
WEL T~ ]ﬁfl&ﬁl %2 , (one or more) - #f EJ[JFKJ@‘I?']%U‘B?JF FJ: ) ﬁfjjﬁf/[l“l want a
job” » EEEEL T2 (&) ﬁ]ﬁ;'“ W (=, 5 & HYI“T want a birthday present” > I
FEY TES R FUEP (- [y i) e %ﬁq EAF L USERE S L
B [ ST IR R+ 2 A A0 PO R g
Fro i &0 S I g R R
=5 %ﬁﬂ? 308 PJ' @%&E%ﬁpﬂ?' L T\fré#;‘l\f[:m R A Rt
FIFi T@L?’iﬂpg&%q@ » sl r"’?‘%’{ﬁirﬂiﬁ*ﬁfdflb'? fﬁ_}ﬁ HIF#H , (Person Having
Ordmary Skill In The Art, PHOSITA ) pYZEl#EAH %, £, v652 IEE/\F%FK%E IR HI%E
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Chef America, Inc. v. Lamb-Weton, Inc., 358 F.3d 1371 (Fed. Cir. 2004).
Burk & Lemley, supra note 2, at 1751.

Id. at 1752.

Id. at 1755, 1793.

Id. at 1754.

Id. at 1754, 1759.

Id. at 1755, 1793.
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Chiron Corp. v. Genentech, Inc., 363 F.3d 1247, 1257 (Fed. Cir. 2004).
SuperGuide Corp. v. DirecTV Enterprises, Inc., 358 F.3d 870, 896 (Fed. Cir. 2004).
Burk & Lemley, supra note 2, at 1758.
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