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Tania Khatibifar, The Need for a Patent-Centric Standard of Antitrust Review to Evaluate Reverse
Payment Settlements, 23 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 1351, 1352 (2013).

8 See FTC v. Actavis, Inc., 133 S. Ct. 2223, 2224 (2013).
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Id. at 2224-25.

JZ X %“(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts
or practices in or affecting commerce, are hereby declared unlawful. (2) The Commission is hereby
empowered and directed to prevent persons, partnerships, or corporations, [except certain specified
financial and industrial sectors] from using unfair methods of competition in or affecting commerce
and unfair or deceptive acts or practices in or affecting commerce” °

See Actavis, Inc., 133 S. Ct. at 2225.

See Valley Drug Co. v. Geneva Pharm., Inc., 344 F.3d 1294, 1303 (11th Cir. 2003).

See Schering-Plough Corp. v. Federal Trade Commission, 402 F.3d 1056, 1064 (11th Cir. 2005).
1d. at 1066.

In re AndroGel Antitrust Litig., 687 F. Supp. 2d 1371, 1377 (N. D. Ga. 2010).
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See Geneva Pharm., Inc., 344 F.3d at 1309.

In re AndroGel Antitrust Litig., 687 F. Supp. 2d at 1382.
See Geneva Pharm., Inc., 344 F.3d at 1311.

Id. at 1312.
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See Federal Trade Commission, 402 F.3d at 1068-71.

See Andrx Pharmaceuticals, Inc. v. Elan Corp., 421 F.3d 1227, 1236 (11th Cir. 2005).
See FTC v. Watson Pharmaceuticals, Inc., 677 F.3d 1298, 1312 (11th Cir. 2012).

Id. at 1312-13.

Id. at 1313.
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See Actavis, Inc., 133 S. Ct. at 2231.

See United States v. Singer Mfg. Co., 374 U.S. 174, 197 (1963).
Id. at 199.

See Standard Oil Co. v. United States, 283 U.S. 235, 237 (1931).
See Actavis, Inc., 133 S. Ct. at 2233.

Id. at 2234.
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See FTC v. Indiana Federation of Dentists, 476 U.S. 447, 460-61 (1986).
See Actavis, Inc., 133 S. Ct. at 2235.

See California Dental Ass’n v. FTC, 128 F.3d 720, 786-87 (9th Cir. 1997).
See Actavis, Inc., 133 S. Ct. at 2237.

Id.
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Id. at 2238, 2247.

Robert A. Skitol, FTC v. Actavis: Inviting a More Nimble Rule of Reason, 28 ANTITRUST ABA 51,
56 (2013).

Michael A. Carrier, Unraveling the Patent-Antitrust Paradox, 150 U. PA. L. REV. 761, 766 (2002).
Peter Picht, New Law on Reverse Payment Settlements-The Agenda for Courts and the Legislature
After the Supreme Court’s Actavis Ruling, 16 TUL. J. TECH. & INTELL. PROP. 105, 119-22 (2013).
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40 Seott A. Backus, Reversing Course on Reverse Payment Settlements in the Pharmaceutical

Industry: Has Schering-Plough Created the Blueprint for Defensible Antitrust Violations, 60 OKLA.
L. REv. 375, 379 (2007).

See Abbott Labs. v. Young, 920 F.2d 984, 991 (D. C. Cir. 1990) (Edwards, J. dissenting).
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M B4 AR BRI AR A=k 8 > 20084F6 /) » 357 - 230-243 7 -

Alex Galvan, A Second Opinion on Pharmaceutical Reverse Payment Settlements: Why Actavis
Missed the Mark, 30 GA. ST. U. L. REV. 561, 564 (2014).

Richard McMillan, Mary Bram & Brinkley Tappan, Solving the Procedural Quagmire for Testing
Reverse Payment Settlements, 11 MINN. J. L. ScI. & TECH. 801, 805 (2010).

Christopher M. Holman, Do Reverse Payment Settlements Violate the Antitrust Laws, 23 SANTA
CLARA HIGH TECH. L.J. 489, 502-03 (2006).
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% Michael A. Carrier, Five Arguments Laid to Rest after Actavis, 13-1 ANTITRUST SRC. 1, 3 (2013).

" Marc G. Schildkraut, Patent-Splitting Settlements and the Reverse Payment Fallacy, 71 ANTITRUST
L.J. 1033, 1059 (2004).

48 Carrier, supra note 46, at 5.

9" Herbert Hovenkamp, Anticompetitive Patent Settlements and the Supreme Court’s Actavis
Decision, 15 MINN. J. L. ScI. & TECH. 3, 8 (2014).

%0 Catherine J. K. Sandoval, Pharmaceutical Reverse Payment Settlements: Presumptions, Procedural
Burdens, and Covenants Not to Sue Generic Drug Manufacturers, 26 SANTA CLARA COMPUTER &
HiGH TECH. L.J. 141, 142 (2010).

51

Alicia I. Hogges-Thomas, Winning the War on Drug Prices: Analyzing Reverse Payment
Settlements Through the Lens of Trinko, 64 HASTINGS L.J. 1421, 1427 (2013).

EFIEH | E=+—HA | 2015548

Taiwan Patent Attorneys Journal



SEZHT

I
%ﬁi
et
il

ER =7 EFE [ TEEIEES ] www.angle.com.tw

) H A B R B 121

€3I 5T HIFT1997F ~ 2000 ~ 2001F ~ 20015 i 119 WS T Ay
IREAE S E 170/ 2,

3a F
AR (o A B (ST e Ii R R oy N R e ey

1801%!%‘-:}’[%%&@%“7\#%3@ » FEHREL A % l/;fﬂjﬂlr?*f’?’o Efﬁ7j<~ Jﬂ&‘[ B
IR > =D R e 55 1, - EJHEIT@%EJ@ PRI MR (g
FER T L ?@gﬁﬁ[ CRORAT [ L ] AR 1354 .

—

HH

Bl ~ 390 1) 2 AF R 1ok o i F

AR

'F‘l Hat:? -r\“ ll:_. '—‘Fg?ii B?E Wﬁjﬁl nzl rJ ﬂ[EJZ)‘L‘I'j:_’, J/ I:I:IU_E ]:IJ EE‘IE J EJZl{['—&F&l ) j“ “H i_&’_r "jv 1%
%g‘ f e o 4 FTC v. Actavis, Inc. % ﬁ ﬁﬁ ?iﬁ | T I e 9
(certiorari ) B | 13K ZEI [y & [+ A1 ZE A

(m)ETE LERER - 8REE

%’JiﬁCardizem CD.V EJ! F|3EHrHoechst Marion Roussel (HRM ) =228 ¢ 3kF-Andrx
H A THRME % 3 ] Andrx10005_ 7 > Andrx it 2V IHFDA L o & i i o TR
r[Cardlzem CDV 2 &3k » &7 5 [Hj 9 > HRM& EH?ﬁF&ITJ‘?AnerT e 1801y

%2 Michael Kades, Whistling Past the Graveyard: The Problem with the Per Se Legality Treatment of

Pay-For-Delay Settlements, 5 COMPETITION POL’Y INT’L 143, 147 (2009).
3 Michael A. Carrier, Solving the Drug Settlement Problem: The Legislative Approach, 41 RUTGERS
L.J. 83, 84 (2009).

54 Hogges-Thomas, supra note 51, at 1428.

% Tyler Cho, Reverse Payment Settlements: The U.S. Supreme Court Has Finally Agreed to Resolve

the Issue, 12 J. MARSHALL REV. INTELL. PROP. L. 787, 793 (2013).
% Alyssa L. Brown, Modest Proposals for a Complex Problem: Patent Misuse and Incremental

Changes to the Hatch-Waxman Act as Solutions to the Problem of Reverse Payment Settlements, 41
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2 Actavis, Inc., 133 S. Ct. at 2245.
122 1d.

% Diane Bieri, Implications of FTC v. Actavis: A Reasonable Approach to Evaluating Reverse
Payment Settlements, 15 MINN. J. L. ScI. & TECH. 135, 148 (2014).

4 Henry N. Butler & Jeffrey Paul Jarosch, Policy Reversal on Reverse Payments: Why Courts Should
Not Follow the New DOJ Position on Reverse-Payment Settlements of Pharmaceutical Patent
Litigation, 96 IowA L. REV. 57, 116 (2010).

® Eric L. Cramer & Daniel Berger, The Superiority of Direct Proof of Monopoly Power and
Anticompetitive Effects in Antitrust Cases Involving Delayed Entry of Generic Drugs, 39 U. S. F. L.
REv. 81, 118 (2014).
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126 ¢ Scott Hemphill, An Aggregate Approach to Antitrust: Using New Data and Rulemaking to

Preserve Drug Competition, 109 COLUM. L. REV. 629, 641 (2009).
27 Butler & Jarosch, supra note 124, at 117-18.
128 Sumanth Addanki & Henry Butler, Activating Actavis: Economic Issues in Applying the Rule of
Reason to Reverse. Payment Settlements, 15 MINN. J. ScI. & TECH. 77, 91 (2014).
29 Carl Shapiro, Antitrust Limits to Patent Settlements, 34 RAND J. ECON. 391, 397 (2003).

130 Addanki & Butler, supra note 128, at 92.
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131
132
133
134
135

Cramer & Berger, supra note 125, at 124-25.

Hovenkamp, Janis & Lemley, supra note 82, at 1728.

See Contl T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 49 (1977).

See Clamp-All Corp. v. Cast Iron Soil Pipe Institute, 851 F.2d 478, 486 (1st Cir. 1988).

J& X 4 “Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint
of trade or commerce among the several States, or with foreign nations, is declared to be illegal.
Every person who shall make any contract or engage in any combination or conspiracy hereby
declared to be illegal shall be deemed guilty of a felony, and, on conviction thereof, shall be
punished by fine not exceeding $10,000,000 if a corporation, or, if any other person, $350,000, or
by imprisonment not exceeding three years, or by both said punishments, in the discretion of the

court.” °
36 GrE Sylvania Inc., 433 U.S. at 49.
137 1d
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AR S P A 0 R YRR A 5 H TR | (vagueness) © fL
E?%W@?‘Féj#ﬁ%ﬂ T if‘u (rule of reason) '/ fgiye42, v
Thomas Cotter7*#% | J?’TE}][ JFTC v. Actavis, Inc.%"V 25 fLITEL % > %f%ﬁf[ﬂﬁ%rﬁl
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138
139
140

1d. at 50.
Hovenkamp, Janis & Lemley, supra note 82, at 1730.
Id.

Tkt MAZIANE  FLARIR  BRKE ER—3E 9 KGMEEKREB R
A EHREESHE 1998107 » 28514 - 47-1218 -
Jesse W. Markham Jr., Sailing a Sea of Doubt: A Critique of the Rule of Reason in U.S. Antitrust
Law, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1916223 (last visited June 4,
2014).
Thomas F. Cotter, FTC v Actavis, Inc: When is the Rule of Reason Not the Rule of Reason?, 15
MINN. J. L. ScI. & TECH. 41, 44 (2014).

141

142
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—

Gl b T D B AR P b RS
B 7B rﬁﬂ’\“'“’ﬁ%ﬂE | VE [Bf%5% , (Treaty on the Functioning of the European
Union, TFEU) £ 1mw%vE%1_ﬁﬁ3,~ @ﬁﬁﬁ TRY AR B SR EY I
ﬁjﬂiﬁéﬁ YiER 5 Fi W= R EFHIEY 85 il | JL'IEFﬁI AR lﬂw "R A R
;%’ﬁgﬂ,% JHHIHl; (Transfer of Technology Block Exemption Regulation, TTBER ) > '1—*7

* Michael J. Clancy, Damien Geradin & Andrew Lazerow, Reverse-Payment Patent Settlements in
the Pharmaceutical Industry: An Analysis of US Antitrust Law and EU Competition Law, available
at http://papers.ssrn.com/sol3/papers.cfm?abstract id=2345851 (last visited June 4, 2014).

145 & X %&“l. The following shall be prohibited as incompatible with the internal market all
agreements between undertakings, decisions by associations of undertakings and concerted
practices which may affect trade between Member States and which have as their object or effect
the prevention, restriction or distortion of competition within the internal market, and in particular
those which: (a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment; (c) share markets or
sources of supply; (d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage; (e) make the conclusion of contracts
subject to acceptance by the other parties of supplementary obligations which, by their nature or
according to commercial usage, have no connection with the subject of such contracts.2. Any
agreements or decisions prohibited pursuant to this article shall be automatically void.3. The
provisions of paragraph 1 may, however, be declared inapplicable in the case of:any agreement or
category of agreements between undertakings,any decision or category of decisions by associations
of undertakings,any concerted practice or category of concerted practices,which contributes to
improving the production or distribution of goods or to promoting technical or economic progress,
while allowing consumers a fair share of the resulting benefit, and which does not: (a) impose on
the undertakings concerned restrictions which are not indispensable to the attainment of these
objectives; (b) afford such undertakings the possibility of eliminating competition in respect of a

substantial part of the products in question.”
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Id.

VT Bk W — e B ] BB bt 2 4] see AstraZeneca v Commission, C-457/10 P
(2012) .

148

Olga Gurgula, Restrictive Practices in Pharmaceutical Industry: Reverse Payment. Agreements:
Seeking for a Balance between Intellectual property and Competition Law, available at
http://www.icc.qmul.ac.uk/GAR/GAR2012/GAR%202012 2 Olga%20Gurgula.PDF (last visited
June 6, 2014).

EFIEH | E=+—HA | 2015548

Taiwan Patent Attorneys Journal



ST  BEEEETHEE -

il

EFE [ TEEIEES ] www.angle.com.tw

) KA R L B ARS 137

(consumer harm) - [N5% 8= Pl b 2# o & citalopramEJl %[Jﬁﬁ @J‘l?x'ﬁ}?ﬁﬁﬂj
o %E%‘Bﬂ/ﬁéﬁ THEEEEE o JRA 2 PF"T?%{AL:?/T Ju%&i7 =E E%QTJ/T&
o [@KE-EJIE’?W%{%? fel 7 (8% © Lundbeck™ 5 [[,,\’}Lr—r sy F'J e g
Lundbeck s BFLMRTH 1 A4 5 ¢80y + FURFAILY 5 5 0 5 E e
ﬁ T[] 7= Lundbeck& = 5547 - ] ) i~ 35TH1 5 S Lundbeck M 4[] 55 £ ”%’?\r“
%&'%938()% . 5220% [P N F%IIJ%MQ 0
Lundbeck ¥ ¢ | 57 ﬁﬁ’ﬁﬁéﬁﬁ—@f% ARV E %’!ﬁiﬁ : Lundbeck =2 & 3kl

iij\ RVR'Re Y wﬂr*ﬁ‘ Fj Wl Lundbeck  { ‘Ef F| 2 f\j\, A 5 1R EIHTEE&
B«Lﬁfu A1 R TR T I 35 ?fc | IR ﬁ%f{ S FF’?B«Lﬁ’” Vg
el q@LundbeckEj I w10 9

FUERE T BRIy SR IS T 24T e S B B T B Y
fi

o 1) B R PR R T Lundbeck 1 BE 58 8 SRR Sy LA BT S H A
%’ %é["eﬁ r[%ﬂzu (harm theory ) ~7f175 #mHi% /= EL kL gj.i\;rﬁﬁl I/| pr( ~ i [
o B i A B e 3 P '”ﬁi}‘i*‘fﬂifﬂ AZEREY Ejé“;*[’[a*pgj'

!

Vﬁﬁf@ (OB IS ¢ ﬁﬂfﬁmeiﬂgww*w%aﬁwﬁ
), F[ U,-‘E,“{A Z‘Uﬁ qui\/]j k\r“\_[/}‘g 7\ o, ‘H%{JE L[I[/}» "af{fﬁtf[h_[/ﬂ\?:liju ’T~[ s,
*Rfﬁﬁﬂﬁﬂ*iﬁw FWHED 15 ﬁ“ﬁﬁyﬁﬁﬁfﬁmﬁﬁmy%g’épﬁﬁﬁﬂ

~~
b

o Clancy, Geradin & Lazerow , supra note 144.
150 1d.
T REnATO NAZzzINI, THE FOUNDATIONS OF EUROPEAN UNION COMPETITION LAW THE OBJECTIVE AND
PRINCIPLES OF ARTICLE 102, 105 (2011).

2 Adrian Majumdar, The Role of a Consumer Harm Test in Competition Policy, available at
http://lawecommons.luc.edu/cgi/viewcontent.cgi?article=1136&context=lIclr (last visited June 11,
2014).

THREMH XA CHATEEALEMIERFM R 3% > Danilo Sama, The Antitrust
Treatment of Loyalty Discounts and Rebates in the EU Competition Law: In Search of an Economic

153

Approach and a Theory of Consumer Harm, available at http://papers.ssrn.com/sol3/papers.cfm?
abstract _1d=2425100 (last visited July 3, 2014).
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