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35 U.S.C. § 281 (2011) (“[The] patentee shall have remedy by civil action for infringement of his
patent.”).

35U.S.C. § 284 (2011).
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—

35 U.S.C. § 284 (2011) (“Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less than a reasonable royalty for the
use made of the invention by the infringer, together with interest and costs as fixed by the court.”).

" Rite-Hite Corp. v. Kelley Co., Inc., 56 F.3d 1538, 1544 (Fed. Cir. 1995); Revolution Eyewear, Inc.
v. Aspex Eyewear, Inc., 563 F.3d 1358, 1372 (Fed. Cir. 2009).

& 35Us.C § 284 (2011) (““When the damages are not found by a jury, the court shall assess them.”).

9

1d. (“The court may receive expert testimony as an aid to the determination of damages or of what
royalty would be reasonable under the circumstances.”).
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15 i BRI 2 8 B 3% B
VRFE R AR o g R 3*[5?6%{?3«?_ EJ’*U’@ ~ TFH Tl fF] -
PSS e 5 [ R BT PEUﬁHWﬁﬁW%Qﬁﬁfm%ﬂﬁ
B (02 o P (AR N T2 ﬁ%ﬁﬁﬁﬂ“m“ﬁﬁyﬁ@”

FTJJB‘"“{‘E‘T’FL & FRaD jfgjﬁ‘l ]EHJ‘? N r?i EARYE [35«'3%%5[ ﬁﬁﬂj 1 AT 1978 F Panduit
Corp. v. Stahlin Bros. Fibre Works, Inc. % & D“lflﬁﬁ’félﬁﬁi’*ﬁﬂﬁ-' L= IPAEIHF’?F?H
'_Pandult[“']%liﬁl | (the four-factor Panduit test) ™ - ARl YE jJJ HF| A %“j‘
EH@TEJ?“[ [ R R ¢ L) F‘B@ﬁ} J’%Uf}ﬁﬁ }ﬂ* 1% (demand for the
patented product) ; .miﬁ_ AT TFE‘“EJJ F(| 8 (3 f EJ fi AR ff’{ (absence of
acceptable non-infringing substitutes) ; 3. ﬂ’ FlIA - E ﬁliwﬁilﬁgﬁ% r[F TR R
iﬁ,f%ﬁr?f/gﬁ vall:3 Fﬁ[‘[‘ Elflﬁ?}l ( manufacturing and marketing capability to exploit the
demand) 4%%1 FIk Fﬁ[{,ﬁ‘ HU%?E JEF|2% (the amount of the profit it would have

made) '°-

Crystal Semiconductor Corp. v. Tritech Microelectronics Int’l, Inc., 246 F.3d 1336, 1354 (Fed. Cir.
2001); State Indus., Inc. v. Mor-Flo Indus., Inc., 883 F.2d 1573, 1577 (Fed. Cir. 1989).

See Aro Mfg. Co. v. Convertible Top Replacement Co., 377 U.S. 476, 507 (1964).

Coupe v. Royer, 155 U.S. 565, 582 (1895) (holding that “at law the plaintiff is entitled to recover,
as damages, compensation for the pecuniary loss he has suffered from the infringement, without
regard to the question whether the defendant has gained or lost by his unlawful acts.”).

See Paul M. Janicke, Contemporary Issues in Patent Damages, 42 AM. U. L. REV. 691, 695 (1993).
See Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152, 1156 (6th Cir. 1978).

Tate Access Floors, Inc. v. Maxcess Techs., 222 F.3d 958, 971 (Fed. Cir. 2000). W B AR ST
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KB ARG TR G AR S LR TR EZ AT 113

o 574 Eﬁﬁﬁ”’ﬁl f,ﬁﬂ R i (s = EL ) A LR B H 2 (lost
profits) » B8 1 O KR it R SUITYAER © (DR B A 5 0 1 o
il F%El ( potential lost sales) (2)55}4&1 ?Uﬁ:ﬂ PR S48 & B0 3T j%‘% fi Pk (losses
due to price erosion) ; (3)'FlT d PR L i (A = T 5 Fl%}]@kzﬂjgﬁ %[JF;% ﬁ, |%}F<FIJ}FHL

(losses attributable to sales made at lower prices than what the market would have
allowed absent infringement) ; (4)’?[?,[4“?@2?[}{%‘]’3 EJJ ﬂj[}ﬁﬁﬁliﬂi N LB R S (2
’{,[I,fl’?%‘/"‘j/ fE5 (losses on convoyed sales) (S)ELF“'[ [“F;ZIQ ﬁ[ RS @%F‘”’Tf,
’F[JE!a‘Eﬁfﬁi};%ﬁ’?S’ﬂﬁLﬁjﬂj/ ?FJ—L}L (damages for restricted corporate growth because of the
infringement and ensuing litigation) '© %%JJB‘?‘ F’Fﬁ[[ﬂ@@ 5 G0 J/ﬂjiﬁj E &l jﬁ
i ﬁ\D'ﬂJ?i‘s'“%F?iﬁﬂfﬂJ@ - ‘Eﬁuﬂﬂf T JEF@F[IQ@I*“ ’ J’*UT@ “|J'TE'E Fi-E

[i&lﬁ:;;i},ﬁlﬂ@ f][ﬂﬁ'}"[;ﬁ@m £, t'. I/iﬁj Fi R AL ] PJFH-FFJ r:ﬁﬁjﬂﬁﬂf# (R ) A
& &. TS B [,JIEF& fird R 8 R
F%iaﬁu@»@@ﬁ YR R BRI T T o T R T SR R

’qﬂ@ﬂ@ﬂgmwo*#V@HW%H@@ﬁR?EﬁV A HEI
TF«J s [ ;cﬁ,gj%u@ b AR E Tt e 2 W%T@F[l;@wt" P R
‘Tj%“—;ﬁ:"f’{ :;*,[\ H[’F}ﬁ’:’[’-’rﬂ: fgjf}'\r” = j}{‘[#[‘%ﬂ/ ) I—J, gf\ be UFM‘&E[E B; f/ ?JI/ , [@
BRI e AL TR R S

MPanduitvg % & X% | 2 Xk > T4 MEEA - LA T AR EZH R VAFT &
FBE LTS 4R KRR 2004%‘-6}51 Zﬁf] 160-168 & ; TR F4& » % B3 B M #»
2 E RN TR RS E X IR AR S IRE 0 200504 8 0 2513 0 211216 F ; 2H4
oo mEAFEZEETRMANE WER “Plkr‘iﬁé‘ Gz BAE RS BIHER
Gk RS A BT R A 3 X 0 200947 F > 27-368 -

16 See Janicke, supra note 13, at 697-98 & nn. 32-36.

' Rite-Hite Corp. v. Kelley Co., Inc., 56 F.3d 1538, 1545 (Fed. Cir. 1995) (en banc) (holding that “to
recover lost profits damages, the patentee must show a reasonable probability that, ‘but for’ the
infringement, it would have made the sales that were made by the infringer.”) [hereinafter Rite-Hite
Corp.].

18 Tel-Lock, Inc. v. Thomson Consumer Elecs., 2005 WL 741930, 2005 U.S. Dist. LEXIS 7224, 31-
32 (N.D. IlL, 2005).

19

Crystal Semiconductor Corp. v. Tritech Microelectronics Int’l, Inc., 246 F.3d 1336, 1360 (2001).
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?F%@ﬁoo%ﬁf’ﬁﬁj“ﬁﬁﬁwQHﬁtﬁﬁJ%ﬁw&ﬁ‘ﬁﬂ*ﬂ$%‘ﬁ%ﬁﬁﬁﬁw
ik, o & T’FTF‘;‘L m}g E—%fﬂfi SPRET) S A P F"t"fmﬁﬁ' J2=- Willf_ﬁh’?/ N
o H AT Y R 5 T R U - PR RS R
PR @%‘Eﬂwwﬁﬁ&*““' PP S R
rﬁﬁifi""’ﬁﬁ' r%ﬁf’ﬁﬁ'j i:fi[%?[;ajii Iy (the entire market value ) %‘J\I | Bl F' l’?éﬁj Ni]
Eﬁi’rfﬁh ‘F‘E‘l%?fr*‘ (Lt pTI pgLRe -

B S A B%E”Pandulti HF - F‘gﬂu’ FIF(4E © e Wkgffl I’ﬁﬁ 5 R g
Sl 'EI,LIS”?‘/W]EIJﬂFE‘}FHZ (the corporate growth) > rﬁﬁ%‘ﬁﬁiﬁ %2 o 1)t g Eid
f[ CIJ}‘F(I’FL Fi B B }FJ BrﬁLf, [“F;‘Z f@'@]%ﬁ?fﬁ’?ﬁz AN LR S TPk R
4.2

(DGR =E

LB AT WP B DA R
HY %FJFI i [SEMEE C B R TOE £ RS HRER - 3 E[&E‘ﬁf?ﬂlﬂ s
% HT Georgia-Pacific Corp. v. U.S. Plywood Corp.*é:j(%’f’?ﬁ“f 75[4 SRR F & YTS
TR ﬂﬁﬁﬁ’[ﬁﬂ‘iﬁ% (IPAEJ[J’:'I’?F?H ' Georgia-Pacific factors | > Fﬁpm J’ ) oo [E‘E"IFJFF%T%
ds T F,%@ﬂj 3 PUEVRIGH T S AR ’?Eﬁlﬁi Y 7 £y %F'FJFE’JFJﬁ“z

20 TWM Mfg. Co., Inc. v. Dura Corp., 789 F.2d 895, 902 (Fed. Cir. 1986) [hereinafter TWM Mfz. Co.,
Inc.].

2 Rite-Hite Corp., 56 F.3d at 1549-50. B ;3 Bl#h T4 BE i 3508 Ak B | 2 Sk » S5 4 B2 18
B Eaid EESAEEERBEEZGE AR FIEAA B EAMRESRE A S P

s pakat A4 R T 201044 0 0 13630 0 75-94F -

22 panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152 (6th Cir. 1978).

2 Lam, Inc. v. Johns-Manville Corp., 718 F.2d 1056, 1068 (Fed. Cir. 1983).

24 35U.8.C. § 284 (2011).

% Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116 (S.D.N.Y. 1970), modified and
aff’d sub nom. Georgia-Pacific Corp. v. U.S. Plywood-Champion Papers, Inc., 446 F.2d. 295 (2d
Cir.1971) [hereinafter Georgia-Pacific Corp.].

26

Coalition for Patent Fairness, Clarification of The “Reasonable Royalty” Standard is Essential to
Unleash Innovation and Promote Economic Growth 1 (2009), available at http://www.patentfairness.
org/pdf/whitepapers/Damages FINAL.pdf (last visited Sept. 12, 2012).
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53 B Uik | (analytical method ) 2B F[E;]%“FEF:;]EE | (hypothetical negotiation )
1. #&#7% (analytical method)

TG CERATE G o GREREERRD )R S AR TR TR > (R TR
%m R R B RE” ﬁpw’WWﬂ##ﬁmﬁH@@w
oY BT R £ Hi e 3 X 12 ﬁ B SRS F) s R S IFI A
(overhead ) E"ﬂ TRk - EREH S A o T RRR Y ﬁ?%“lﬁlﬁi‘ﬂﬁﬂw‘ f[réjfl 1Rt
fﬂywﬁﬁﬂﬁﬂ“ SR R IS 5 R BT IR RE I
-“Wﬁﬂ%)’ﬁ?ﬁﬂﬁ%@ﬂMEWE’¢¢'Fﬁwﬁ TR

[H&‘ﬁrgﬁtjji A R E#Jﬂfﬁ}gmﬁ FF FE g (B F[J/, |~ 7 ﬁj’é"“J [ﬁjﬁ’
WA A R TR R R 06 £
17 [y IRyt 2 B TR e BT i R LR PR R R LR
RS2 .

Rhy —”lr

2.4 3% ¥y 18 7% (hypothetical negotiation )
TR L R RO BT R RS PR R P LY e T

TR LB R B BMERT R T AT A | 2R A R FAHR B
AEEE F?%%f ix* L £H u«%’“ﬁ“f’@k[‘i—zﬁfﬁ R R EFAR TR T et

EARE S PR » 20094F4F - 65140 0 19-208 5 A% E  BREW - 4BIFE é\ﬁl#{zﬂﬁ
%%ﬁ%l%#ﬂki#%%zﬂk\ﬁ 2AEF 0 20115F4 8 » S8 0 66-85H ; A%
A 22590 F Al 2 530 ¢+ 3k A B CAFCayUnilocE H| ik - A4 5EE 4 » 20114594 - 2349
# 0 15-198 5 Z4a#F 0 215X 0 36-59F

B TWM Mfg. Co., Inc., 789 F.2d at 899.

29 Rite-Hite Corp., 56 F.3d at 1554 n. 13.

30

TWM Mfg. Co., Inc., 789 F.2d at 899.

U Id at 899 KE P - kBRI E AN ERAEE B R IETAE AT 3% EA] e Rk e
FHRABRTATE T A % 0 A 45 E F30%0 A8 0 SRR R B A S OB Bk R B
BREw SN 2EE -

2 mlnk  BRIEER  HRIEEE 0 227 68F o
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: rpr ]@%ﬁ’ym = F[%%ﬂj > BPRE o S S RS R | e Y

(i SEIY T ME & %E‘Tﬁlﬁ’{; (royalty base) = " MaF|[& =] ; (royalty rate) - F|
ST BAESE o L AR R e

WP TR A TERISR PR S i R
ﬂ%@\j%Fmi TG PN R - 5 T PP B BT A A £
[ o 1R 2429 [SCBIE AT 1970F Georgia-Pacific Corp. v. U.S. Plywood Corp. 3%+
UL ASTFIF R R A S R BV [Nk (Georgia-Pacific factors) %, By S
@ro = Georgia-Pacific factors | Eli?ﬁ :

(FfAIAR ~ FURF TIPS~ o iy E B0 b OfA & BT ey e 57 -

OB * (R 4 TR AR s P Pl o oy v i s
Epye

-

(YFTAEIETT= AR U RS 2R A o R I I o
S S

(4)Ferll * ERACEY E R B AT T8 0B 184 1 R U T 2

3 See, e.g., Hunt Bros Fruit-Packing Co. v. Cassidy, 64 F. 585, 587 (9th Cir. 1894); Unisplay, S.A. v.

Am Elec. Sign Co., Inc., 69 F.3d 512, 517 (Fed. Cir. 1995). £ B %t #R i 3@ k3 ik F2 34 Rite-Hite

Corp Flkv ERT AT LA TREERSE (RAHA) HAAML AT F =
ZERE O BB T o AR AR MBI AT A S R R S A A &

% Ei,% » 3§ R 532 o Rite-Hite Corp., 56 F.3d at 1554 n.13.

DONALD S. CHISUM, 1-20 CHISUM ON PATENTS § 20.07 (2007); see also Code-Alarm, Inc. v.

Electromotive Techs Corp., 1997 U.S. App LEXIS 13031, *1, 8 (Fed. Cir. Jun. 4, 1997); Rite-Hite

Corp., 56 F.3d at 1555.

Fromson v. Western Litho Plate and Supply Co., 853 F.2d 1568, 1574 (Fed. Cir. 1988); Am. Med.

Sys., Inc. v. Med. Eng’g Corp., 794 F. Supp. 1370, 1394 (E.D. Wis. 1992). %3 4 R A% & ~ &k

EEA O RIS 0 327X 0 708 -

Georgia-Pacific Corp., 318 F. Supp. at 1120-21.

1d. (“The royalties received by the patentee for the licensing of the patent in suit, proving or tending

34

35

36
37

to prove an established royalty.”)
38
39

Id. (“The rates paid by the licensee for the use of other patents comparable to the patent in suit.”)
1d. (“The nature and scope of the license, as exclusive or non-exclusive; or as restricted or non-

restricted in terms of territory or with respect to whom the manufactured product may be sold.”)
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R AT OUR AR & AE AR 117

R T AR (BT B JHF 354 1 (5 [ T, A0

(S)fott == plid * ame%w’%W%ﬁﬂﬁmm~@@@%Q,w%w
KLy LR FIFOA P - goey = ¥ -

(GYPASEH * Sfi & T AP il ) IR MEFTA o £ S0 i 5 7 1 5 PP
K@ﬁf@*ﬂﬂ%ﬁ%ﬁﬁw%@“

m%ﬂﬁﬁﬁﬁﬁﬁﬁﬁ“o

(8) S IR fify =1y 4 LGFI ~ HURE o oise ] o

()RR i 5 Pl B ™ P 22 1 R RIS 0 ] EJLEE['BI%L:“ p&r%r e
AR A =t o

(10)= 51 3 P4 1Y - 1) b 3 PP i i [l P A -

(1) {4 * ﬁ!’f?}éﬁﬂﬂﬂ@@ o [gf@‘”

CI2)IFIF - Ao G 1~ ] = 1 R P AR ) G P - oo g 1 1 5 Fé'[fl’?f%
*‘IHFEF‘/ & TR gn‘ﬂﬁ VR A e

ey (“The licensor’s established policy and marketing program to maintain his patent monopoly by
not licensing others to use the invention or by granting licenses under special conditions designed
to preserve that monopoly.”)

41 1d. (“The commercial relationship between the licensor and licensee, such as, whether they are
competitors in the same territory in the same line of business; or whether they are inventor and
promotor.”)

2 I (“The effect of selling the patented specialty in promoting sales of other products of the
licensee; the existing value of the invention to the licensor as a generator of sales of his non-
patented items; and the extent of such derivative or convoyed sales.”)

B (“The duration of the patent and the term of the license.”)

“ I (“The established profitability of the product made under the patent; its commercial success; and
its current popularity.”)

® 1 (“The utility and advantages of the patent property over the old modes or devices, if any, that
had been used for working out similar results.”)

®1d (“The nature of the patented invention; the character of the commercial embodiment of it as
owned and produced by the licensor; and the benefits to those who have used the invention.”)

oI (“The extent to which the infringer has made use of the invention; and any evidence probative
of the value of that use.”)

48

Id. (“The portion of the profit or of the selling price that may be customary in the particular
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(DRMIFRFE " OB

(15)3Sfls » S Lo ~ 75 Elﬁ FHLEEE VI ﬁ’L@ﬁ?J%}*g}@fﬁﬁ
B e f A S Brge® .
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business or in comparable businesses to allow for the use of the invention or analogous
inventions.”)
9 1d (“The portion of the realizable profit that should be credited to the invention as distinguished
from non-patented elements, the manufacturing process, business risks, or significant features or
improvements added by the infringer.”)

0 . (“The opinion testimony of qualified experts.”)

I (“The amount that a licensor (such as the patentee) and a licensee (such as the infringer) would
have agreed upon (at the time the infringement began) if both had been reasonably and voluntarily
trying to reach an agreement; that is, the amount which a prudent licensee—who desired, as a
business proposition, to obtain a license to manufacture and sell a particular article embodying the
patented invention—would have been willing to pay as a royalty and yet be able to make a
reasonable profit and which amount would have been acceptable by a prudent patentee who was
willing to grant a license.”)

Lucent Techs. v. Gateway, Inc., 580 F.3d 1301, 1352 (Fed. Cir. 2009).

Fromson v. Western Litho Plate & Supply Co., 853 F.2d 1568, 1574 (Fed. Cir. 1988); Callaway
Golf Co. v. Acushnet Co., 691 F. Supp. 2d 566, 574 (D. Del. 2010).

Tom Cotter, Remarks at the Federal Trade Commission Hearing on: The Evolving IP Marketplace—

52
53

54

Remedies, Panel 1: Standards for Assessing Patent Damages and Their Implementation by Courts,
at 39 (Feb. 11, 2009), available at http://www.ftc.gov/bc/workshops/ipmarketplace/feb11/090211
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transcript.pdf (last visited Sept. 12, 2012).

% Lucent Techs. v. Gateway, Inc., 580 F.3d 1301 (Fed. Cir. 2009).

% Id. at 1328. A E B A AMEH K B o 615 5 K B A GRAEA) & 23 7 K MM
Lucent#| & Bf i $3k + A AEAIRFHE F - & 5 EXH/mZ -

5" Rite-Hite Corp., 56 F.3d at 1549-50.

%8 Robert Goldscheider et al., Use of the 25 Percent Rule in Valuing IP, 37 LES NOUVELLES 123, 123
(2002), available at: http://www.bu.edu/otd/files/2009/11/goldscheider-25-percent-rule.pdf (last
visited Sept. 12, 2012).

59

Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1315 (Fed. Cir. 2011) (holding that the 25
percent rule of thumb is a fundamentally flawed tool for determining a baseline royalty rate in a
hypothetical negotiation. Evidence on the 25 percent rule of thumb is inadmissible under Daubert
and the Federal Rules of Evidence because it fails to tie a reasonable royalty base to the facts of the

case at issue).
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