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Article 104 (Non-exclusive License due to Working prior to Registration of Request for
Invalidation Trial)
(1) Where a person falling under any of the following subparagraphs has been working an invention

or a device in the Republic of Korea commercially or industrially, or has been making
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preparations therefor, prior to the registration of a request for an invalidation trial of the patent
or registered utility model concerned, without knowing that his/her patented invention or
registered utility model is subject to invalidation, such person shall have a non-exclusive license
on that patent right or have a non-exclusive license on the exclusive license to a patent right
existing at the time the patent or the utility model registration was invalidated, but such non-
exclusive license shall be limited to the invention or device which is being worked or for which
preparations for working are being made and to the purpose of such working or the preparations
therefor: <Amended by Act No. 5576, Sep. 23, 1998; Act No. 7871, Mar. 3, 2006>
1. The original patentee, where one of two or more patents granted for the same invention has
been invalidated;
2. The original owner of a utility model right, where a patented invention and a device registered
as a utility model are the same and the utility model registration has been invalidated;
3.The original patentee, where his/her patent has been invalidated and a patent for the same
invention has been granted to an entitled person,;
4.The original owner of a utility model right, where his/her utility model registration has been
invalidated and a patent for the same invention as the device has been granted to an entitled
person;
5.In cases of subparagraphs 1 through 4, a person who has been granted an exclusive
license or a non-exclusive license, or non-exclusive license on the exclusive license and
has been registered such, at the time of registration of the request for an invalidation
trial of the invalidated patent right or utility model right: Provided, That a person
falling under Article 118 (2) is not required to register the license.
(2) A person who has been granted a non-exclusive license in accordance with paragraph (1)
shall pay reasonable consideration to the patentee or exclusive licensee.
Article 122 Re-establishment of rights
(1) An applicant for or proprietor of a European patent who, in spite of all due care required by the
circumstances having been taken, was unable to observe a time limit vis-a-vis the European
Patent Office shall have his rights re-established upon request if the non-observance of this time
limit has the direct consequence of causing the refusal of the European patent application or of a
request, or the deeming of the application to have been withdrawn, or the revocation of the
European patent, or the loss of any other right or means of redress.
2)...
3)...
4)...
(5) Any person who, in a designated Contracting State, has in good faith used or made effective and

serious preparations for using an invention which is the subject of a published European patent
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application or a European patent in the period between the loss of rights referred to in
paragraph 1 and publication in the European Patent Bulletin of the mention of re-establishment
of those rights, may without payment continue such use in the course of his business or for the
needs thereof.
©)...
% 53 1fa patent has been granted to a party other than the one who is entitled to the patent according
to Section 1, the Court, upon an action brought by the one who is entitled to the patent, shall
transfer the patent to him. With respect to the time within which the action shall be brought, the
regulations in Section 52, fourth paragraph, shall apply.
If the party who is deprived of the patent has in good faith begun to use the invention commercially
in this country or made substantial preparations therefor, he shall be entitled, against a reasonable
remuneration and on other reasonable terms, to continue the use already begun or to implement the
prepared use while retaining its general character. Under corresponding conditions such rights shall
also be due to holders of licenses recorded in the Register of Patents.
Rights under the second paragraph can only be transferred to others together with the business in
which they were used or in which was intended to use them.
1 Section 53 Where a patent has been granted to a person other than the person entitled to the patent
under section 1 and where proceedings are instituted by that entitled party, the court shall transfer
the patent to that party. Section 52 (5) shall apply with respect to the time limit within which
proceedings shall be instituted. (18.11.2005/896)
Where the person deprived of the patent had, in good faith, begun commercial exploitation of the
invention in this country or had made substantial preparations for exploitation, he shall be entitled,
against reasonable remuneration and on other reasonable terms, to continue the exploitation already
begun or to commence the intended exploitation, provided that its general nature is maintained.
Subject to the same conditions, a holder of a license recorded in the Patent Register shall have the
same rights.
Rights under subsection (2) of this section may only be transferred to third parties together with the
business in which they are exploited or in which exploitation was planned.
52 53.-(1) If a patent has been granted to another person than the person entitled thereto under section
1, the court shall transfer the patent to the entitled person if he so claims. The provisions of section
52(4) concerning the time for the institution of the proceedings shall apply mutatis mutandis.
(2) The person who is deprived of the patent shall, if he in good faith has exploited the invention
commercially in this country or has made substantial preparations for such exploitation, be entitled,
for a reasonable compensation and on reasonable terms in other respects, to continue the

exploitation already commenced or to implement the planned exploitation retaining its general
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53

54

55

character. Such a right shall also, under the same conditions, be enjoyed by holders of

registered licenses.

8. In the event that a patent is invalidated on the grounds referred to in paragraph (1)(e) and the

party who is entitled to the patent by virtue of the provisions contained therein has obtained a patent

for the relevant invention himself, licenses that are acquired in good faith in respect of the
invalidated patent prior to the date on which the writ of invalidation was recorded in the register
shall be deemed to be licenses under the existing patent. The holder of such a patent shall be
entitled pursuant to Article 56(3) to the fees due for the licenses. The holder of the invalidated
patent who acted in good faith when filing his application or who obtained the patent in good faith
from a previous holder prior to the date on which the writ of summons was registered shall continue
to have the right in respect of the existing patent to use the invention in the manner specified in

Article 55.

Art. 29

When the patent application has been filed by an applicant who, under Article 3, is not entitled to

the grant of the patent, the entitled person may apply for assignment of the patent application or, if

the patent has already been granted, he may apply for assignment of the patent or file an action for
nullity.

2 ..

3 If an assignment is ordered, licenses or other rights granted to third parties in the intervening
period lapse; however, if they have used the invention commercially in Switzerland in good faith
or have made special preparations to do so, these third parties are entitled to be granted a non-
exclusive license.

4 Any claims for damages are reserved.

5 Article 40e applies by analogy.

Effect of transfer of patent under section 37

38.-(1) Where an order is made under section 37 above that a patent shall be transferred from any

person or persons (the old proprietor or proprietors) to one or more persons (whether or not

including an old proprietor), then, except in a case falling within subsection (2) below, any licences

or other rights granted or created by the old proprietor or proprietors shall, subject to section 33

above and to the provisions of the order, continue in force and be treated as granted by the person

or persons to whom the patent is ordered to be transferred (the new proprietor or proprietors).

(2) Where an order is so made that a patent shall be transferred from the old proprietor or

proprietors to one or more persons none of whom was an old proprietor (on the ground that the

patent was granted to a person not entitled to be granted the patent), any licences or other rights in

or under the patent shall, subject to the provisions of the order and subsection (3) below, lapse on
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the registration of that person or those persons as the new proprietor or proprietors of the patent.

(3) Where an order is so made that a patent shall be transferred as mentioned in subsection (2)
above or that a person other than an old proprietor may make a new application for a patent and
before the reference of the question under that section resulting in the making of any such order is
registered, the old proprietor or proprietors or a licensee of the patent, acting in good faith, worked
the invention in question in the United Kingdom or made effective and serious preparations to do
so, the old proprietor or proprietors or the licensee shall, on making a request to the new proprietor
or proprietors or, as the case may be, the new applicant within the prescribed period, be entitled to
be granted a licence (but not an exclusive licence) to continue working or, as the case may be, to
work the invention, so far as it is the subject of the new application.

(4) Any such licence shall be granted for a reasonable period and on reasonable terms.

(5) (omitted).
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